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United States Court of Appeals for the 
District of Columbia 


1 District Court of the United States 

for the District of Columbia 

Criminal No. 61907 

United States 
v. 

James Bennett, alias James A. Gould, alias Jewell Ashby 
Gould, Eui.a Mae Bennett, David Pinas, alias D. S. 
Parks, alias D. S. Sparks, alias David Sparks. 

United States of America, 

District of Columbia, $$: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

2 Endorsed: United States Court of Appeals for the 
District of Columbia Filed May 19 1938 Joseph W. 

Stewart, Clerk 

Notice of Appeal, Criminal 

In the District Court of the United States 
for the District of Columbia 

Criminal No. 61-907 

United States of America 
v. 

Eula Mae Bennett, James Bennett 
Filed May 19, 1938 Charles E. Stewart, Clerk 
Notice of Appeal 

(Name and address of appellant) Eula Mae Bennett, 
% District Jail; James Bennett, % District Jail. 


2 JAMES BENNETT ET AL. VS. UNITED STATES. 

(Name and address of appellant’s attorney) Deane 
Ramey, Esq., 217 Broadway, New York; Alfred S. Asciutto, 
217 Broadway, New York, Harry T. Whelan, Columbian 
Building, D. C. 

Offense Violation See. 415, Title 18, U. S. Code. 

Date of judgment Friday, May 13th, 1938. 

Brief description of judgment or sentence The defen¬ 
dant, Eula Mae, was sentenced to the penitentiary for pe¬ 
riod of 1 year to 18 months; the defendant, James Bennett, 
was sentenced to penitentiary for period of two to five 
years. 

Name of prison where now confined, if not on bail Wash¬ 
ington Asvlum & Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

JAMES BENNETT 
EULA MAE BENNETT 
Appellants. 

DEAN RAMEY, 

AL ASCIUTTO, 

HARRY T WHELAN 
Attys for Appellants. 

Date May 19, 193S. 


Grounds of Appeal 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in admitting evidence contrary 
to law. 

4. That the Court erred in refusing to direct a verdict of 
not guilty. 

5. That the Court erred in refusing to admit evidence 
contrary to law. 

0. That the indictment was based on hearsay evidence. 

Service acknowledged this 19th day of May, 1938. 

WILLIAM HITZ, JR., 

Ass’t. U. S. Atty. 


(Seal) 
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A True Copy Test: 

CHARLES E. STEWART, 

Clerk 

By WHIT FORD CHESTON 
Asst. Clerk 

3 Endorsed: United States Court of Appeals for the 

District of Columbia Filed May 19 1938 Joseph W. 
Stewart, Clerk 

Docket Entries, Criminal, on Appeal 

In the District Court of the United States 
for the District of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 


Criminal No. 61907 
United States of America 


v. 


Date 

1938 

March 30 
April 14 
” 25 


Mav 2 
•> 

” 3 


4 


1. James Bennett 

2. Eula Mae Bennett 


Presentment and indictment filed 
each: Arraigned, Plea “Not Guilty”, 
each: Jurors from Criminal Divisions Nos. 
One and Three sworn on Voir Dire. Jury 
sworn and respited until tomorrow, 
each: Trial resumed, same jury. Motion for 
directed verdict argued and overruled. Ex¬ 
ception noted. Respited until tomorrow, 
each: Trial resumed, same jury. Motion for 
directed verdict argued and overruled. Ex¬ 
ception noted. Prayers filed. Respited un¬ 
til tomorrow. 

each: Trial resumed, same jury. Argument 
of counsel. Verdict, of jury, “Nos. One (1) 
and Two (2) Guilty as Indicted.” Jury 


JAMES BENNETT ET AL. VS. UNITED STATES. 

polled as to defendants Nos. One (1) and 
Two (2). No. One (1) committed to Wash¬ 
ington Asylum and Jail; and No. Two (2) 
committed to Washington Asylum and Jail, 
(see next page for further entries) 

(Continued from Preceding Page) 

7 each: Motion for a New Trial filed. 

13 each: Motion for a New Trial overruled. 

No. 1: Sentenced to Penitentiary for period of 
Two (2) years to Five (5) years. (Judg¬ 
ment signed. O’Donoghue, J.) 

No. 2: Sentenced to Penitentiary for period of 
One (1) year to Eighteen (18) months. 
(Judgment signed, O’Ponoghue, J.) 

Date May 19, A. D., 1938 

Attest: 

CHARLES E. STEWART, 
Clerk. 

By WHITFORD CHESTON 
(Seal) Assistant Clerk . 

A True Copy Test: 

CHARLES E. STEWART, 

Clerk 

By WHITFORD CHESTON 
Asst. Clerk 

Note.—This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as 
provided in Rules 7, 8, and 9, of Supreme Court U. S. 

5 Indictment 

Filed in Open Court March 30 1938 
District Court of the United States 
for the District of Columbia 
Holding a Criminal Term. 

January Term, A. D. 1938. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 


4 

May 
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That one James Bennett, otherwise known as James A. 
Gould, otherwise known as Jewell Ashby Gould; and one 
Eula Mae Bennett; and one David Pinas, otherwise known 
as D. S. Parks, otherwise known as D. S. Sparks, otherwise 
known as David Sparks; all hereinafter referred to to¬ 
gether as the defendants, on, to wit, the twenty-second day 
of October, 1935, unlawfully, feloniously, knowingly and 
wilfully did transport and cause to be transported in inter¬ 
state commerce, that is to say, from the State of New York 
to the District of Columbia, certain goods, wares and mer¬ 
chandise, that is to say, a certain wrist watch, of the value 
of, to wit, two hundred dollars, of the property of one 
Mabelle Nelson; a certain finger ring, of the value of, to wit, 
three hundred dollars, and a certain other finger ring, of 
the value of, to wit, twenty-one hundred dollars, of the 
property of one Maude W. Hodge; and a certain finger ring, 
of the value of, to wit, two hundred dollars, of the property 
of one Eleanor Fitchen; and a certain bracelet, of the value 
of, to wit, thirty-eight hundred dollars, of the property of 
one Ruth C. McAdow; which said goods, wares and mer¬ 
chandise had theretofore been unlawfully stolen, as they, 
the said defendants, at the time of the transportation there¬ 
of in interstate commerce as aforesaid, well knew; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United 
6 States. 

DAVID A PINE 

Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

(Endorsed) 

Criminal No. 61907 
United States 


v. 

1. James Bennett, alias James A. Gould, alias Jewell Ash¬ 
by Gould, 

. Eula Mae Bennett, 

. David Pinas, alias D. S. Parks, alias D. S. Sparks, alias 
David Sparks. 
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Violation Section 415, Title IS, U. S. Code. 


A True Bill: 


ashton l McAllister 

Foreman. 


Memoranda 

APRIL 14-193S. 

Each Arraigned, Plea Not Guilty. 


MAY 4-1938. 

Verdict of Jury: Number 1 and Number 2—“Guilty As 
Indicted”. Number 3—“Not Guilty”. 


7 District Court of the United States 

for the District of Columbia 

Friday, May 13" A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice O’Donoghue, presiding 

# # # 

Come as well the Attorney of the United States, as the 
defendants in proper person, each in custody of the Super¬ 
intendent of the Washington Asylum and Jail; whereupon 
each defendant’s motion for a new trial coming on to be 
heard after argument by the counsel is by the Court over¬ 
ruled; whereupon it is demanded of each defendant what 
further he has to say why the sentence of the law should not 
be pronounced against him and he says nothing except as he 
has already said; and thereupon it is considered by the 
Court that for his said offense each said defendant be taken 
by the Superintendent aforesaid, to the Asylum and Jail 
aforesaid whence he came, thence to the Penitentiary, as 
designated by the Attorney General of the United States, 
there to be imprisoned for the period of the defendant 
James Bennett, Two (2) years to Five (5) years, and the 
defendant Eula Mae Bennett, One (1) year to Eighteen 
(18) months. 
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8 Assignment of Errors. 

Filed July 7 1938 

* # # 

Come now the defendants and for assignment of errors 
on appeal state that the Court below erred as follows: 

1. That the Court erred in admitting in evidence prop¬ 
erty illegally seized. 

2. That the evidence was not sufficient to warrant a ver¬ 
dict of guilty. 

DEANE RAMEY 

ALFRED S. ASCIUTTO 

HARRY T. WHELAN 

Service of a copy acknowledged this 7th day of July, A.D. 
1938. 

UNITED STATES ATTOR¬ 
NEY 

By JOHN C. CONLIFF JR. 

His Assistant. 


9 District Court of the United States 

for the District of Columbia 

Tuesday, August 30" A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Letts, presiding 

* * * 

Now comes here each defendant by his attorneys Messrs 
Harry Whelan, and Dean Ramey, and prays the Court to 
sign, and make a part of the record his Bill of Exceptions 
taken during the trial of the case and submitted to the Court 
on the 6th day of July, A. D. 1938, which is accordingly 
done. 


Designation of Record 
Filed July 7 1938 

* • # 

The Clerk in preparing the transcript of record on appeal 
in the above entitled cause will include therein the follow¬ 
ing: 
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1. Indictment. 

2. Memo. Plea of Not Guilty. 

3. Memo. Verdict. 

4. Notice of Appeal. 

5. Judgment. 

6. Assignment of Errors. 

7. Bill of Exceptions. 

8. This Designation of Record. 

DEANE RAMEY 
ALFRED S. ASCIUTTO 
HARRY T WHELAN 
Attorneys for Defendants. 

10 Service of a copy of foregoing acknowledged this 
7th day of July, A. D. 1938. 

UNITED STATES ATTOR¬ 
NEY, 

By JOHN 0. CONLIFF JR. 

His Assistant. 


11 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 6, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled United States vs. 
James Bennett, alias James A. Gould, alias Jewell Ashby 
Gould, et al., Criminal No. 61907, as the same remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of September, 1938. 

C. E. STEWART, 

(Seal) Cleric. 
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12 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Sep 6-1938 Joseph \V. 

Stewart, Clerk 

District Court of the United States 
for the District of Columbia 

Criminal No. 61-907 
United States of America, 

—against— 

Eula Mae Bennett, James Bennett. 

Bill of Exceptions 

BE IT REMEMBERED that the above entitled criminal 
cause came on for trial in this Court on the 25th day of 
April, 1938 before Mr. Justice Daniel W. O’Donoghue and 
a jury duly empaneled, accepted and sworn to try the issues 
therein, and for the determination by the Court of the vari¬ 
ous questions presented by pleas and motions, and the fol¬ 
lowing proceedings were had: 

Mabelle Nelson was called as a witness in behalf of the 
United States, and testified that she resided at 12 Home¬ 
stead Avenue, Rockfield Center, Long Island; that on or 
about the 29th day of April, 1935 she resided with her hus¬ 
band, Alfred Arthur Nelson, in an apartment located at 200 
W. Merrick Road, Freeport, Long Island. That on the said 
29th day of April, 1935 the witness left her home to go boat¬ 
ing, leaving in her apartment, which was securely locked, 
a diamond wrist watch (Government’s Exhibit #1), which 
had been purchased in witness’ presence by her husband 
and given to her two years before. Upon her return that 
night about eleven o’clock she found that her apartment 
had been burglarized and that the said wrist watch was 
among other articles of jewelry that were missing. Wit¬ 
ness did not notice any difference in the condition of the 
door to her apartment when she returned. The witness did 
not see the wrist watch again (Government’s Exhibit #1) 
until the latter part of March, 1938, at which time she 

13 appeared in the District of Columbia in obedience to 
a subpoena. At the request of counsel for the defen¬ 
dant, witness tried to put the wrist watch (which had a 
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black silk cord) on her arm, but it was too small and did 
not fit. That her apartment was located on the top (4th) 
floor of the apartment building and was served by a self- 
operating elevator. The lock on witness’ door was a spring- 
lock. 

Thereupon Charles Memberson was called as a witness 
in behalf of the United States, and testified that he resided 
at 153 Franklyn Boulevard, Long Beach, New York; that 
during the month of October, 1935 he was manager of an 
apartment building located at 269 West 72nd Street, New 
York City, in which the defendants were sub-tenants from 
the first of June, 1935 until on or about the end of October, 
1935, at which time they vacated the apartment which they 
occupied and terminated their sub-tenancy. The witness 
testified that some time during the month of September, 
1935 he spoke to the defendant, James Bennett, about re¬ 
newing his lease for another year, whereupon the said 
James Bennett told the witness that he expected to go To 
the coast and for that reason was unable to say definitely 
if the lease would be renewed. The witness further testi¬ 
fied that he did not see the defendants when they vacated 
the apartment, and that none of their personal property, 
consisting of at least one-half dozen hand bags, was left 
behind. 

Thereupon Lamont F. Hodge was called as a witness in 
behalf of the United States, and testified that during (he 
month of July, 1935 he was married and lived with his wife 
now deceased in an apartment which they maintained on 
the fourth floor of premises 293 North Broadway, 
14 Yonkers, New York; that the apartment building had 
five floors and was served by an automatic service 
elevator, which was about 40 feet from his apartment door; 
that on the 21st day of July, 1935, at or about five o’clock 
in the afternoon of the said day, he left his apartment in 
the company of his wife, and upon his return that night 
about ten o’clock discovered that the apartment had been 
burglarized and several articles of jewelry were missing, 
including a solitaire diamond ring (Government’s Exhibit 
=b4), purchased in 1931, and the property of witness’ wife 
Maude Wolcott Hodge, on July 21, 1935, and a pearl ring 
(Government’s Exhibit #5), owned by witness’ wife at the 
time of their marriage, which were the property of his wife 
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and which he had seen her wearing approximately two or 
three days prior to the date of the burglary. The door of 
the apartment, which witness had locked when he left the 
apartment, w’as unlocked when lie returned, but otherwise 
not damaged. He did not see the rings again until the 4th 
day of November, 1935, at which time he went to the head¬ 
quarters of the Metropolitan Police of the District of Co¬ 
lumbia and identified said rings, which were later turned 
over and delivered to the witness during the latter part of 
December, 1935. The rings were then turned over to Mrs. 
Hodge, who wore them on her fingers until the 1st day of 
May, 1936, the date of her death, at which time they were 
then put in a safety deposit box by the witness. During the 
witness’s visit to the Metropolitan Police on the said 4th N 
day of November, 1935, he heard Detective Prank 0. Brass 
question the defendant, Eula Mae Bennett, concerning her 
possession of the solitaire diamond ring (Government’s 
Exhibit #4), and the said Eula Mae Bennett said that dur¬ 
ing the month of August, 1935 the defendant, James Ben¬ 
nett, had given it to her because she liked it. / 

Thereupon Eleanor Beach Fitchen was called as 
15 a witness in behalf of the United States, and testi¬ 
fied that on October 1, 1935 she resided in an apart¬ 
ment on the fifth (top) floor of premises 39 East 38th Street, 
New York City; that her apartment door, which had an 
automatic lock, was about 10 feet from the self-service ele¬ 
vator; that at or about 4:00 P. M. in the afternoon of the 
said day the witness left her apartment for the purpose of 
making a small purchase at a neighborhood store, and while 
she was in the act of closing and locking the door of the 
apartment before departing upon her errand, she noticed a 
man in the hallway moving toward the staircase, which was 
about four or five feet from her apartment door. She locked 
the apartment door and walked through the hallway to a 
self-service elevator which served the apartment building, 
and after pressing the button for the elevator, realized that 
it was already at the floor. Upon discovering that fact the 
witness looked in the direction of the said man, whom she 
identified as the defendant, James Bennett, to ascertain 
whether or not he likewise wanted to use the elevator, and 
observed him standing on the second or third step of the 
staircase looking at her. No words were exchanged be- 
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tween them, and after the man showed no inclination to 
use the elevator, the witness entered the elevator and went 
about her errand, returning to her apartment about one- 
half hour later to discover, that during her absence, it had 
been burglarized and several articles of jewelry, including 
a twin pearl ring (Government’s Exhibit #6), which had 
been made up and given to her by her father, Chester 
Beach, 207 E. 17th Street, New York City, about two years 
before, had been stolen therefrom. There was no damage 
to the door that witness was aware of. It opened by wit¬ 
ness’ key exactly as it ordinarily did. Within five minutes 
after the discovery of the burglary the witness notified the 
Police Department of the City of New York and a detec¬ 
tive came to her apartment and conducted an investigation. 
The witness did not see the twin pearl ring (Government’s 
Exhibit #6) again until the 10th day of January, 1938, 
(this was the day of the first trial of this cause which ended 
in a mistrial), and at no time gave any testimony in 
16 connection with the case except that offered upon the 
trials of the within cause (first and second trials). 
At no time prior to the trials of this cause was the witness 
called upon to identify James Bennett in person as the man 
she had seen in the hallway of her apartment building; 
neither was she ever called upon to identify the twin pearl 
ring (Government’s Exhibit #6) except by means of a 
photograph thereof. 

Thereupon Ruth Coleman Lamont was called as a wit¬ 
ness in behalf of the United States, and testified that on the 
19th day of October, 1925 she was the wife of Richard B. 
McAdow and resided with him in Apartment 5B of the 
Greenwich Towers Apartment, in Greenwich, Connecticut; 
that this apartment was on the fifth floor and above it were 
two penthouses; that the apartment is provided with a self- 
operating elevator situated about five steps from the apart¬ 
ment door; the apartment door was provided with a lock 
which clicks when you pull it to; that at or about 9:45 A. M. 
in the morning of the said day the witness and her husband, 
after securely locking the door to their apartment, left the 
building to attend a football game at New Haven, Connecti¬ 
cut, returning about six o’clock in the evening of the said 
day to discover that, during their absence, the apartment 
had been burglarized and several articles of personal prop- 




JAMES BENNETT ET AL. VS. UNITED STATES. 


13 


erty of the witness stolen therefrom, including a certain 
diamond bracelet (Government's Exhibit #7). Witness’ 
mother had given witness this bracelet in 1933. The door 
of the apartment was in the same condition when witness 
returned to her apartment that day as it had been when she 
left that morning. Over an objection and exception duly 
made and taken, the witness was allowed to testify that 
even though she did not again see the bracelet until about 
three months after the burglary, or possibly six months, 
she was nevertheless able to say that it was in the same 
condition and contained the same stones as it did on the 
said 19th day of October, 1935. 

17 Thereupon Christopher Fischer testified as a wit¬ 
ness on behalf of the United States that he was a 
salesman for Tiffany and Company, Jewelers of New York 
City, and in that capacity had, on February 17, 1931, sold 
the solitaire diamond ring, Government Exhibit #4, to La- 
mont F. Hodge, whom witness identified in Court. Witness 
also identified Government Exhibit ^£6, the twin pearl ring, 
as the ring which had been made up for Mr. Chester Beach, 
207 E. 17th Street, New York City, on February 7, 1933. 

Thereupon William H. Perry, having been previously 
called as a witness on behalf of the United States was re¬ 
called as a witness for the United States, and testified that 
he was forty-two years of age; that lie began work at the 
age of fifteen years as a messenger boy with James Cald¬ 
well and Company, Jewelers, in Philadelphia; that after 
ten months he was placed in the Diamond Department of 
that Company and picked stones for mountings, and 
weighed them on scales and cleaned them and calculated, 
measured and kept the records; that he remained with 
Caldwell and Company for about seven years; that subse¬ 
quent to that he was employed for several years in a whole¬ 
sale jewelry house in New York; that since witness came 
out of the Army in 1919 he has continuously handled jew¬ 
elry and precious stones in such a way as to form an opin¬ 
ion of their value; that he has been in the jewelry business 
continuously, except for his services in the Army, for 
twenty-six years; that he is now and has been since August 
23, 1926, employed with Raymond C. Yard, Inc., Jewelers, 
of New York City, and has done the appraising, buying and 
handling of their precious stones; that he is assistant to 
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Mr. Hauck of that Company, who is buyer and salesman; 
that witness interviews the trade, the wholesalers and im¬ 
porters handling loose stones; that they show him what 
they have and witness sorts it out and takes what he thinks 
his firm might want to Mr. Hauck for his consideration; 
and witness negotiates for the purchase and arrives at an 
agreement on the price; that witness also prepares jewelry 
for sale to the public; witness figures what he feels a dia¬ 
mond is worth and what it should sell for, and puts 
IS that down on a card when the piece is completed and 
passes it over to Mr. Hauck’s desk where the final 
price is agreed upon with Mr. Yard; that witness has han¬ 
dled millions of diamonds and over one hundred thousand 
diamonds of a carat size or larger; that witness has exam¬ 
ined Government Exhibits #1, 4, 5, 6 and 7, and can say 
that he is and has been familiar with the stones, jewels, 
mountings and other elements of value which go into those 
items. 

On cross examination witness testified that he does not 
buy watch cases or mountings or assist in the buying; that 
he determines the value by looking at the case, the style of 
it, whether it is machine-made or hand-made; the thickness 
of the metal; that witness has not been buying these cases 
over a period of years and the market price that witness 
quotes to Mr. Hauck is witness’ opinion, which witness has 
gotten through experience in a number of years handling 
them, and in handling them he sees the price tags which 
someone else has put on them; and witness bases his opin¬ 
ion as to the present price of a mounting on what he has 
seen of other mountings priced on the tags. Witness has 
been buying stones from importers and wholesalers and 
when he quotes a price to them, he is quoting a wholesale 
and not a retail price. When the article is finished it goes 
to witness and witness looks over the figures and feels what 
the present day value is of the completed piece. He then 
writes down his opinion as to the retail price, that is, the 
price which in his opinion the article should be sold for by 
the Yard Company over the retail counter to customers 
coming in, and it goes to Mr. Hauck and he decides the re¬ 
tail value and the witness just makes the recommendations. 

Witness further testified on direct examination that he 
had, at the request of the Government, examined the ex- 
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hibits in question to determine the fair market value to the 
public buying over the counter of a legitimate jewelry store 
as of October 22, 1935, considering the period of time each 
article had been in use by its owner. Witness then testified 
over objection and exception duly made and taken by de¬ 
fendant, that in his opinion the fair market value as of Oc¬ 
tober 22,1935 of the exhibits in question in a sale to 

19 the general public over the counter of a legitimate 
jewelry store was as follows: 

Government Exhibit # 1, the wrist watch, considering 
that the article was purchased in October, 1932 and worn 
almost continuously until October 1935—$206.00. 

Government Exhibit #4, solitaire diamond ring, consid¬ 
ering it had been purchased in about February, 1931 and 
used thereafter until October, 1935—$1,760.00. 

Government Exhibit #5, a dinner ring, considering it 
was purchased and in use more than five years—$285.00. 

Government Exhibit #6, a twin pearl ring, considering it 
was purchased in 1933 and in use thereafter until 1935— 
$205.00. 

Government Exhibit #7, a bracelet, considering it had 
been purchased at least ten years before October, 1935, and 
in use during that period—$4,325.50, having an aggregate 
value of $6,781.50.” 

The ground of defendant *s objection to the foregoing tes¬ 
timony of the witness Perry was that said witness was not 
qualified to give the fair market value, but only the value 
at which the Raymond C. Yard Company would sell an ar¬ 
ticle to its customers. 

20 Thereupon Robert P. Hayes was called as a wit¬ 
ness in behalf of the United States, and testified that 

at or about 5:00 P. M. on the 22nd day of October, 1935, 
while he was on duty at the front desk of the Hotel Bur¬ 
lington, located at 1120 Vermont Avenue, Washington, 
D. C., where he was employed as a room clerk, a man and 
a woman registered as guests of the hotel under the name 
of Mr. and Mrs. Bennett and gave New York City as their 
address. The registration was made on a registration card 
which was the system employed by the hotel, but the card 
was not produced and the witness accounted for the non¬ 
production thereof by saying that, in his opinion, it 

21 had been destroyed as was the custom after the ex- 
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piration of one year; that during the first year, the 
exact time with respect to the month and year the witness 
was unable to state, he delivered the card to the office of 
the District Attorney in accordance with instructions to 
that effect, and after it had been inspected it was returned 
to the witness whereupon he filed same in the records of 
the hotel. On October 24, 1935 about 4:30 P. M. in the af¬ 
ternoon, Mrs. Bennett came to the desk and inquired if 
there were any messages for her, and upon being told that 
there were none she informed the witness that she was 
checking out, which she did, within one-half hour there¬ 
after. On the trial the witness identified the defendant, 
Eula Mae Bennett, as the woman who had checked into the 
Burlington Hotel on October 22, 1935 under the name of 
Mrs. Bennett, but was unable to identify the defendant, 
James Bennett, as the man with her. 

Thereupon Edward L. Strohecker was called as a wit¬ 
ness in behalf of the United States, and testified that he re¬ 
sided in the City of Washington, District of Columbia, and 
was engaged in the real estate business at 1010 Vermont 
Avenue; that some time during the latter part of October, 
1935 he went to a restaurant known as the Biltmore Buffet, 
located at 1405 L. Street Northwest, Washington, D. C., 
and after he had entered the restaurant and was passing a 
booth located on the left side of the restaurant, a man who 
was seated in the said booth and who the witness identified 
upon the trial as the defendant, James Bennett, 
22 either motioned to the witness or touched him and 
said, “Are you Eddie, the real estate man and do 
you buy property for cash?” The witness then testified 
that he said “Yes” and he sat down in the booth in which 
also were seated the defendant, Eula Mae Bennett and one 
David Sparks, who was the co-defendant under the indict¬ 
ment but who upon the trial was acquitted. After the wit¬ 
ness sat down in the booth the defendant, James Bennett 
said that he had some diamonds which he wanted to sell 
cheap, whereupon the witness said that diamonds were not 
in his line of business. The defendant, James Bennett, then 
asked the witness whether or not he knew any one else who 
would be interested in buying certain .jewelry which the 
said defendant then displayed to the witness. Among the 
jev^u ky -ti o d hqThryed^'MTIe Bennett, the 
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witness was able to identify the diamond bracelet (Govern¬ 
ment’s Exhibit #7), which defendant, James Bennett, said 
was worth $10,000 or $12,000 but which he would sell wit¬ 
ness tor $1,000 or $1,500, if witness remembers correctly, 
the pearl ring- (Government’s Exhibit #5), and a group 
of articles of jewelry (Government’s Exhibit #16 for Iden¬ 
tification), which were contained in a small bag (Govern¬ 
ment’s Exhibit #17 for Identification), including a wed¬ 
ding ring with the words ‘Walter to Florence’ written on it 
which defendant, James Bennett, said was worth $100 but 
which he would sell for $15. Defendant Bennett did not 
know the identity of Walter or Florence. The witness also 
stated that other articles of jewelry were displayed to him, 
including several solitaire diamond rings, but he was un¬ 
able to identify any other article of jewelry which he claims 
that he saw in the possession of James Bennett and which 
was offered to him for sale. He also testified that the de¬ 


fendant, Eula Mac Bennett, was wearing a solitaire dia¬ 
mond ring which resembled Government’s Exhibit #4 but 


he was unable to identify such ring, and t hat he had no con¬ 
v ersation with the defendant, Eula Mae Bennett? 
23 w hatsoever.— t ils testimony along this lino wag ac 

follows: 


“Q. I will show you Government’s Exhibit 4, and the 
four miscellaneous rings, not including the wedding ring, 
which you have already identified, and ask you if you can 
tell us which of those five rings, if any, Eula Mae Bennett 
had on at that time. A. I wouldn’t be able to say the one 
she had on, I don’t believe. 

Q. Will you describe the ring as best you can? A. She 
had a solitaire. 


Q. Did it look to you like a diamond? A. From what 
little I know about them, it did. 

Q. I beg your pardon? A. I say, from what little I know 
about them, it did. 

Q. Can you recall anything said by Eula Mae Bennett 
during the time you saw the Bennetts on the first occasion 
in the Biltmore Cafe? A. No, I don’t remember that she 
said anything. 

Q. Canyon- toll nr whether nr not Eula Mae Be nnett pro- 
ducecfany jewelry from her person? A. No. ■- 
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Q. Can you tell us whether or not she said anything as 
to the value or the sale of the jewelry displayed to you ? A. 
1 beg your pardon? 

Q. Can you tell us whether or not she said anything as 
to the sale or the value of the jewelry shown to you? A. 
My en t ivo flnnvai'Mn» i w w Tfr "Hit? , was with Mr. Bennett a l- 

. / Q'. Oan you tell us whether or not Eula Mae Bennett han- 
/dled any of the jewelry displayed to you by Bennett ? A. It 
/ was all around the table there, and so I don’t know. 

/ Q. Is the answer that you don’t know, or you don’t re- 
! call? A. I don’t recall whether she picked any of it up or 
V not.” 

24 He then testified that after talking to the defendant, 
James Bennett, for a few minutes, he got up from 
the table and went across the restaurant and conversed 
with Detectives Brass and Lewis, who were seated in a 
booth diagonally across from the booth in which the defen¬ 
dants were seated. After conversing with these detectives 
for a few minutes, an appointment was made whereby the 
witness was to meet them later during that evening in a 
restaurant located on 17th Street. The witness kept this 
appointment and thereupon made arrangements with the 
said detectives whereby the witness was to obtain from the 
defendant, James Bennett, possession of certain articles of 
jewelry so that they could be inspected by the police offi¬ 
cers. After leaving the restaurant on 17th Street the wit¬ 
ness again returned to the Biltmore Buffet where he saw 
both of the defendants and made an appointment with the 
said defendant, James Bennett, to meet him the next morn¬ 
ing at eleven o’clock. The next day the witness returned to 
the Buffet at the appointed time to keep his appointment 
with the defendant, James Bennett, but the said defendant 
did not show up until about one or two o’clock in the after¬ 
noon, at which time he delivered over to the witness the 
said diamond bracelet (Government’s Exhibit #7), where¬ 
upon the witness went out of the Biltmore Buffet to a res¬ 
taurant on 14th Street and was followed into such restau¬ 
rant by Detective Lewis who had been seated in a police au¬ 
tomobile which was parked across the street in front of the 
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Biltmore Buffet. After Detective Lewis had inspected the 
bracelet he instructed the witness to return it to the defen¬ 
dant, James Bennett, and in accordance with such instruc¬ 
tions the witness went back to the Biltmore Buffet, 

25 and after turning the said bracelet over to the said 
defendant, walked out of the restaurant with him 

and stood in front of the restaurant a few minutes, during 
which time the headquarters’ man got out of the police car 
in preparation to trailing the defendant, James Bennett. 
At this point the witness parted with the said defendant 
and returned to his office and did not see him again until 
that afternoon about 4:30 or 5:00 o’clock, at which time, 
upon returning to the Biltmore Buffet, the witness observed 
the defendant, James Bennett, walking up and down the 
aisle by a telephone booth trying to make some telephone 
calls. The witness sat down in a booth and the defendant, 
James Bennett, came over and said that something had 
gone wrong and that he was unable to make connections 
and asked the witness whether or not he (witness) would 
hold the bag (Government’s Exhibit #17 for Identification), 
which contained all of the said articles of jewelry except 
Government’s Exhibits #1 and #4. The bag of jewelry 
was then turned over to the witness by the defendant, 
James Bennett, whereupon the said defendant left the res¬ 
taurant without anv further conversation. After the wit- 
ness obtained possession of the bag of jewelry, he then re¬ 
turned to his office and called police headquarters, and in 
response to such call Detectives Lewis and Brass came to 
the witness’s office and obtained from him said bag of 
jewelry. 

. Thereupon Frank 0. Brass was called as a witness in be¬ 
half of the United States, and testified that he was a 

26 member of the Metropolitan Police Department; 
that on October 23, 1935 he was seated with Detec¬ 
tive Lewis in a booth in the Biltmore Buffet and observed 
the defendants and a man known as David Sparks seated in 
another booth diagonally across from the one in which he 
was seated. After he had been in the restaurant for about 
fifteen minutes he observed Edward L. Strohecker come in 
and stop at the booth in which the defendants were seated. 
The said Strohecker then sat down in a seat next to Sparks 
and began conversing with the defendant, James Bennett, 
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and examining certain articles of jewelry which the said 
James Bennett displayed. After remaining seated in the 
booth for about ten minutes the said Strohecker then got 
up and came over to the booth in which the witness and De¬ 
tective Lewis were seated and sat down and conversed with 
them for a few minutes. His testimony along this line was 
as follows: 

“Now, what happened when Mr. Strohecker first came 
in? Where did he go and what happened? A. Well, as he 
came in the door, he walked slightly toward the left and 
toward the bar, and about the time that he arrived at their 
booth, he stopped, and then he later sat down on the seat 
next to Sparks, and began talking with the people seated 
there. And a minute or so later he began examining some 
rings, some jewelry. 

Q. Did you see the jewelry from where you were? A. 
Oh, I could just see that it was rings. 

Q. Did you see any particular item which you could de¬ 
scribe at this time? A. No, I couldn’t describe them. 

Q. Did you see where that jewelry came from in that 
group? A. It was handed to Stro hecker by Bennett. 

Q. Now, was Bennett seated on the aisle side of tEe seat? 

A. Yes, sir. 

27 Q. And Mrs. Bennett was next to the wall? A. 

Yes, sir. 

Q. How long were the defendants and Strohecker to¬ 
gether in that booth, approximately ? A. Well, I would say 
ten minutes, and not over fifteen minutes. 

Q. And was there any conversation there that you could 
distinguish? A. No, I couldn’t distinguish it. 

Q. You didn’t hear any words? A. No. 

Q. Was there any sound of talking? A. Oh, yes, there 
was talking. I could see Strohecker talking as I sat there. 

Q. You faced Strohecker as you sat there? A. Yes. 

Q. And then what happened at the end of that fifteen 
minutes? A. When Strohecker got up and started back 
toward the rear of the place, I believe he must have seen 
me while he was sitting there; anyhow, he came by the booth 
and spoke. And I am not sure whether he sat down at that 
time or went on back and came up and sat down. 

Anyhow, he did eventually sit down with us for a few 
minutes, and at that time he was asked who the— 
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Q. You had a conversation together, there? A. Yes. 

Q. You had better not tell what that was. And how long 
did that last? A. Just a matter of a very few minutes. 

Q. Then what happened? What happened at the end of 
the conversation? A. Lewis and I left. 

Q. Leaving Strohecker there? A. Yes. 

Q. And leaving the defendants there? A. Yes, sir. 

Q. Still in the same booth, were they? A. Yes, sir.” 

The witness and Detective Lewis then left the restaurant 
and about 9:30 that evening met Strohecker in a res- 
28 taurant known as Casey’s Grill, located at 610 17th 
Street. At this time arrangements were made to 
meet Strohecker the following day, October 24, 1935. In ac¬ 
cordance with such arrangements the witness went to 
Strohecker’s office alone the following day at or about noon, 
and after talking with him for a few minutes went to the 
Hamilton Hotel where he remained till about five o’clock 
that afternoon. About six o’clock that evening the witness 
saw the defendant, Eula Mae Bennett, at police headquarters 
after she had been placed under arrest by Detective Tolson, 
acting under instructions from the witness. In explaining 
why he ordered the said Eula Mae Bennett arrested, the 
witness stated that even tho ugh he had no information to 
the effec t.that a cnme-had- b e en oommil£ ed r he 
suspected that the jewe lry which he.had seen displayed at 
the Biltmore Bulfet, was stolen, and it was for this reason 
that he ordered her arrest. His testimony on this point 
was as follows: 

”Q. When you met Mr. Strohecker in Casey’s on the 
hight of October 23rd, what if anything did he tell you con¬ 
cerning the jewelry in addition to the fact—if he told you 
this—that it had been offered to him? I presume he told 
you it had been offered to him for sale, did he? A. Yes, sir. 

Q. Did he tell you anything in addition to that? A. Well, 
there was very little talk there at all. I asked him who the 
people were he had been seated with and he told me, ‘I want 
to see you later about them. WTiere can I see you?’ And 
I believe that it was my suggestion, over at Casey’s. Then 
over there I asked him further who they were and he told 
me he didn’t know exactly who they were, but that they 
were from Mow Yprb ami t hey had a lot of jewelry, 
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29^- for sale, and that because of the ridiculous price of 
it that he believed it was hot. 

Q. Well, did he tell you that he thought it was a ridicu¬ 
lous price? A. He did. 

Q. Did you have any reason at that time to suspect the 
jewelry had been stolen except from what Mr. Strohecker 
told you? A. Well, that coupled with the fact that we did 
not know who these people were. 

Q. The mere fact that you did not know who they were, 
was that sufficient to cause you to suspect the jewelry had 
been stolen, in addition to what Mr. Strohecker had told 
you? A. That strengthened the suspicion, when he did tell 
us that. 

Q. Did you have any other reason for suspecting the 
jewelry was stolen? A. No, sir, none whatever. 

Q. Well, did you suspect it was stolen ? A. Yes, sir. 

Q. Mrs. Bennett was there after arrested, and you said, 
on the 24th of October? A. Yes, sir. 

Q. She was arrested under your instructions? A. Yes, 
sir. ’ ’ 


At this point the government sought lo^elicit testimony 
from the witness concerning a search was which made of 
the person of the said Eula Mae Bennett at~th'e time and, 
what was found as a result of such search. This gave rise 
to an objection being taken by the defendants to the intro^ 
duction of jmy eX idence Tohcermhg-sircfr-sc^^ 

ei urv anv-a rticie^oT~jew elry seize d from 


exhibiting to t 

the “said EuhT Mae Bennett until it had been established 


that her arrest wasWIegal. In connection with such objec- 
liuri lilt 1 foliotfCungtook place: 


“Q. And who was the next of the defendants you saw, 
and when and where? A. Sparks and Mrs. Bennett. 
30 Q. Where and when? A. At Headquarters. 

Q. At what time? A. About six o’clock. 

Q. They were under arrest at that time, were they? A. 
Yes, sir. 

Q. And did you have conversations with them? A. I did. 
Q. Did you see any property taken from them? 

Mr. Whelan: I object. I desire to ask a preliminary 
question. 
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The Court: What is that? 

Mr. Whelan: I desire to ask a preliminary question be¬ 
fore this evidence is taken. 

The Court: All right. 

By Mr. Whelan: 

Q. Did you place the defendant Eula Mae Bennett under 
arrest? A. I did not. 

Q. You did not? A. No. 

Mr. Whelan: If your Honor please, until it is estab¬ 
lished she was legally placed under arrest, I submit any 
conversation or any articles seized from her cannot be 
shown. 

Now, I don’t have any objection — 

The Court: She wasn’t placed under arrest? 

The Witness: I was going to broaden that answer, that 
is, that we didn’t place her under arrest the first time. 

By Mr. "Whelan: 

Q. You mean by that, she was placed under arrest and 
then released, and then rearrested? A. Yes, sir. 

Q. W r as this the first time? A. That I was referring to, 
yes, sir, it was the first time. 

Mr. Whelan: I don’t have any objection, your Honor, 
to the District Attorney’s recalling this witness. 

31 The Court: It is his answer that they took her 
into custody at first and released her, and took her 
into custody again. 'When was the property found? The 
second time? 

The Witness: No, sir,—the first time, your Honor. 

By Mr. Murray: 

Q. It was found the second time again, too, wasn’t it ? A. 
Yes, sir. 

Q. In other words, wasn’t the property she had the first 
time returned to her, and then found the second time when 
she was arrested? A. That is right. 

The Court: Mr. "Whelan, that answers your question, 
doesn’t it, that she was under arrest the second time? 

Mr. Whelan: What I want to know now, here is what I 
would like to know, if your Honor please: 
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1 I would like to know whether or not they had a warrant 
for her arrest, and the circumstances surrounding her ar¬ 
rest, and if any search was made, then unless there was a 
proper search, I submit the evidence is inadmissible. That 
is the same motion I put before the Court in the last trial. 

The Court: Well, this witness has testified that he saw 
these three defendants in the booth, and I need not sum¬ 
marize the testimony in this case, and what Mr. Strohecker 
told him, what he observed there, and the offer of the 
jewelry. 

Mr. Whelan: I submit that the reference to the defen¬ 
dant Eula Mae Bennett, she was present, according to the 
testimony, in the booth. She had no conversation about the 
jewelry, and she had a piece of jewelry on her waist, and a 
ring. 

The Court: The evidence is in this case, and in regard 
to the first arrest, and then she was released, and what¬ 
ever was taken from her was given back. 

Now, then, you are not going to raise a question between 
that arrest and the second, are you? 

Mr. Whelan: Certainly I am. 

32 The Court: Then we will let what was taken on 
the first arrest go out. 

Mr. Whelan: On the second arrest I want an opportunity 
to determine whether or not, as to whether there was an 
illegal arrest and an illegal search. 

The Court: Well under the testimony in the case the\ 
Court holds otherwise. 

^Mr. Whelan: Exception. 

The Court: You hold there was an illegal arrest and an 
illegal search? 

Mr. Whelan: That I will show, as I showed at the last 
hearing, that the officers held her without a warrant and 
searched her clothing and seized a piece of jewelry from 
her clothing. And at that time she was going about her 
business and in a very peaceable manner, not disturbing the 
peace or violating the law. 

The Court: That is a question in this case; you said she 
was not violating the law. 

Mr. Whelan: Within the knowledge of the officers at the 
time. And I submit it was not shown— 
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The Court: Mr. Murray, do you want to insist upon the 
first search! 

Mr. Murray: Yes; we have to bring out the circum¬ 
stances of that search, your Honor. 

The Court: The first search, as well as the second! 

Mr. Murray: The first as well as the second 

The Court: I will overrule your motion. 

Mr. Leahy: Are you going to try to introduce also any¬ 
thing with reference to Mr. Sparks! 

Mr. Murray: Yes. 

Mr. Leahy: May we go to the bench on that! 

Mr. Murray: Yes, indeed. 

The Court: What was that question! 

33 Mr. Murray: Mr. Leahy asked whether we pro¬ 
posed to introduce through the same witness prop¬ 
erty taken from the defendant Sparks, and I answered 
* Yes ’, and he wished to go to the bench. 

The Court: That is the same question as is involved 
with the defendant Eula Mae Bennett! 

Mr. Leahy: No, your Honor. 

The Court: What was the question! 

Mr. Leahy: I think Mr. Murray has told me what the evi¬ 
dence will be as to what he will offer as having been shown 
on Mr. Sparks, and it has absolutely no connection with 
anything shown in this case. 

The Court: What do you mean! The property found 
on him! 

Mr. Leahy: Yes, no property in the case at all. 

1 The Court: Well, I don’t know. 

Mr. Leahy: I think Mr. Murray will agree, your Honor, 
to stipulate that. 

The Court: You mean it isn’t property such as you were 
able to trace as having been stolen from particular places? 

Mr. Leahy: It wasn’t stolen any place, your Honor? 

The Court: It was found on him ? 

Mr. Leahy: That is right. 

The Court: (To Mr. Murray) Do you want the testimony 
to go in? 

Mr. Murray: We propose that the testimony go in. 

The Court: Do you want to argue it up here? 

Mr. Leahy: For a minute, your Honor. 

The Court: All riffht. 
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(Thereupon counsel conferred with the Court at the 
bench in a low tone as follows:) 

Mr. Leahy: Mr. Murray will correct me if I am wrong 
on it, but my recollection is that when they arrested Sparks, 
there was found some jewelry on him. He has left 
34 that at Headquarters for two years and a half. He 
told them where he got it. 

The Court: That wasn’t produced here? 

Mr. Leahy: No, no. And he left it, they still have it, 
and they haven’t found any part of it ^stolen. And I just 
thimTTt will hlTrfilihTtb guess and sav it has been stolen, 
when it has been down there two years and a half. 

The Court: What do you say about that, Mr. Murray. 

Mr. Murray: The only other element that might have 
any bearing on it is the fact that the one article is an article 
designed for a lady’s use, a lady’s wrist watch. We have 
no evidence it is stolen. 

The Court: Well, of course, I can tell you out of the 
hearing of the jury, the human mind, through experience 
in the trial of criminal cases, would draw the conclusion 
that he didn’t carry that jewelry around for his health, and 
that there is something wrong with it, and it is very sus¬ 
picious. 

But I see your point, that none of this jewelry can be 
offered in evidence in this case except as being found on his 
person. 

Mr. Leahy: That is right. 

The Court: And the two of them taken in custody and 
released. 

Mr. Leahy: That is correct. 

The Court: And the second time they were taken into 
custody, the property was found on them? 

Mr. Murray: On the girl, and the property was never 
returned to him. 

The Court: They released him? 

Mr. Murrav: Yes. 

The Court: And still have the property? 

Mr. Murray: Yes. 

The Court: I think that I will just allow the evidence to 
show what was taken from Eula Mae Bennett on the sec¬ 
ond occasion when she was under arrest. I think that is 
the safer way. 
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35 Mr. Murray: Well, let me say why we wanted the 
first search. 

The Court: Very well. 

Mr. Murray: We hoped to show by the circumstances that 
at the first search she made an effort to conceal one of these 
stolen articles^ ,showing g uilty knowledge. When she was 
searched at Headquarters, not searched, but asked to pro¬ 
duce all the jewelry she had. 

The Court: Was the same jewelry found? 

Mr. Murray: Yes. She omitted producing a solitaire 
diamond ring. She was then sent to Headquarters. 

The Court: The one hidden in the sleeve of her coat? 

Mr. Murray: Yes. 

The Court: And the question was whether a private 
pocket, or whether there was a rip in the coat? 

Mr. Murray: Yes. 

The Court: I think that it is safer to exclude the first 
search. 

Mr. Murray: Including that concealing? 

The Court: Yes, I think it is safer to exclude that. It 
can’t have that much effect on the case. 

^Mr. Leahy: You don’t need it, Mr. Murray. 

' Mr. Murray: That is really the only thing we have on 
her. 

► The Court: You have this ring found by Mrs. Brady. 

Mr. Murray: That is what we are talking about. 

The Court: That was found on her in the Women’s Bu¬ 
reau. 

Mr. Murray: Before the first release. 

The Court: But it was found the second time, too, on 
her? 

Mr. Murray: But it was not concealed the second time. 

The Court: It is just another case of urging the 
36 point too far, and reversible in the Court of Appeals. 

Mr. Murray: Can we show that search by the 
police woman? 

The Court: The second search? 

Mr. Murray: The search where they obtained that ring, 
the solitaire. It is really the first search. 

Mr. Hitz: It is the second search incident to the first ar¬ 
rest, before her release. 
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The Court: The officer says he didn’t have her under ar- 
rest the first time she was searched. 

Mr. Hitz: I think he said he didn’t arrest her, but she 
was arrested by another officer, not Brass. 

The Court: Let us find that out. I thought there was a 
search after the arrest. Let us find that out. 

Mr. Murray: What about Sparks? 

The Court: I think I will sustain the objection to that. 

Mr. Murrav: I want to sav that is the onlv evidence we 

V * 

have on Sparks. Can your Honor rule on it now? 

The Court: Yes, I am ruling on it now. 

Mr. Murray: I mean the entire case on Sparks. 

The Court: No; he is sitting there in the booth, and if he 
is there in the booth and they have all that jewelry and of¬ 
fer to sell it, and he is listening in, can you say that he 
doesn’t come into the case? —No. 

(To Mr. Leahy) I am just ruling on the objection, sus¬ 
taining the objection.) 

(Thereupon counsel resumed their seats at the trial table, 
and the trial proceeded as follows:) 

The Court: Gentlemen, I am sustaining Mr. Leahy’s ob¬ 
jection in regard to the defendant Sparks, after he was 
taken into custody and arrested, and in regard to 
37 any alleged search; I will sustain his objection and 
/ not allow that to be introduced in evidence. Now, 
i in regard to Eula Mae Bennett, I understood this officer to 
; say she was not under arrest, but Mr. Murray tells me that 
this officer, this witness, didn’t arrest her; but I want to 
jknow if she was under arrest or not at the time of the first 
'search. So I think we had better inquire. 

By Mr. Murray: 

Q. Mr. Brass, you didn’t arrest her yourself? A. No. 

Q. But was she in fact under arrest when questioned in 
your presence at Headquarters? A. Yft e, -s ir. --- 

Q. Do you have a means of entering people on the book 
who are arrested? A. Yes, sir. 

Q. Was her name entered as an arrested person? A. Yes, 
sir. 

Q. And that had been done when you first saw her at 
Headquarters? A. I couldn’t be positive about that. 

The Court: You couldn’t be positive about the entry on 
the book? 
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The Witness: Yes. 

The Court: But you are sure she was under arrest? 

The Witness: Yes. 

The Court: Who arrested her? Do you know? 

The Witness: Detective Sergeant Tolson arrested her at 
Union Station, and had brought her to Headquarters, and 
Sergeant Lewis and I arrived there shortly there after, 
and it was at that time after she had been arrested and 
brought to Headquarters, that she was questioned and 
searched. 

The Court: You see, I didn’t understand Mr. 
38 Whelan when I made the first ruling. I was taking 
what the witness said, that she was not under arrest. 
But now from the testimony it appears she had been placed 
under arrest at Union Station and taken to Headquarters 
while under arrest and was being questioned there and 
searched. So, therefore, I will make my ruling in this case, 
overruling your motion as to the first arrest and the second 
arrest and the search, and allow them to be brought in evi¬ 
dence. And you have objected and the Court has over¬ 
ruled your objection, and you may have vour cy ppptinn- 

Mr. Whelan: All right; ysur^Honor. 

The Court: You may proceed, Mr. Murray. 

Mr. Murray: Thank you, your Honor. 

By Mr. Murray: 

Q. At headquarters, when you saw the defendant Eula 
Mae Bennett, did you see certain property taken from her? 
A. I took certain property from her. 

Q. You did yourself? A. Yes. 

Q. Do you identify the butterfly pin I show you— 

Mr. WLelan: It is understood, if the Court please, that 
my objection and exception goes as to anything or as to 
any property seized from the defendant Eula Mae Bennett? 

The Court: I won’t make any such ruling as that. Your 
objection is as to any evidence produced, found on her after 
being searched. 

Mr. Whelan: No. I say to the District Attorney that if 
he can show that the piece of evidence shown was seized 
from her, whether he offers it in evidence or not, the mere 
display of it, I submit is inadmissible. 

The Court: I don’t think we need disagree on that. But 
you say your statement was as to any jewelry found on her 
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at the time of this search. No, if I remember correctly, this 
large ring— 

39 Mr. Ilitz: The solitaire diamond. 

The Court: Was that the one found? 

Mr. Murray: Yes, sir. 

The Court: Did you want me to strike out all the evidence 
of Mr. Hodge as to that ring? 

Mr. Whelan: Not Mr. Hodge, this witness. 
f . The Court: So I am allowing your objection and excep¬ 
tion as to the search, and what was found on the the search.” 

Thereupon the witness was allowed to testify that he 
searched the said Eula Mae Bennett and that she was found 
to be wearing on her arm a wrist watch (Government’s Ex¬ 
hibit #1), and on her waist, a brooch pin. (This pin was 
offered as a part of Government’s Exhibit ~:1G for Iden¬ 
tification which consisted of the lot of jewelry contained in 
the bag which had been turned over by the defendant, James 
Bennett, to Edward L. Strohecker, according to his testi¬ 
mony; none of the articles of jewelry comprising Govern¬ 
ment’s Exhibit ^16 was ever identified as having been 
stolen.) After the defendant, Eula Mae Bennett, had been 
searched, she was then questioned and she said that the 
jewelry which was found on her was her property and that 
she had come to Washington from New York with her hus¬ 
band on October 22, 1935. She said that the trip had been 
made contrary to her wish, because she wanted to remain 
in New York to have some dental work done. She further 
said that upon arriving in Washington, she and her hus¬ 
band, the def enda nt, Jam es Ben nett, regist ered a t the Bur¬ 
lington Hotel, and that QJiMl^ai£l5r^Gcf^r_23^ lOJolsKe 
Kad~b ec Tr'wTth him and David Sparks in the BiltmonT Buffetr 
On this occasion the diamond solitaire ring (Government 
Exhibit #4) was not seen or taken from the defendant, 
Eula Mae Bennett. After the police had finished ques¬ 
tioning her, she was then sent to the Women’s Bu- 

40 reau about 11:30 that night. The witness did not 
see the defendant, Eula Mae Bennett, again until the 

next day, October 25, 1935, at which time the solitaire 
diamond ring (Government’s Exhibit #4) was turned over 
to him by Inspector Burke of the Metropolitan Police De¬ 
partment, who had obtained it from a member of the 
Women’s Bureau. (The circumstances surrounding the 
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discovery of the ring are shown by the testimony of Anna 
T. Brady, infra.) At this time the witness again ques¬ 
tioned the said Eula Mae Bennett concerning this ring, and 
she said that it was a gift from her husband about three 
months prior thereto. She again stated that she came to " 
Washington with her husband in his Chrysler automobile. 
Defendant, Eula Mae Bennett, remained in custody until 
about 2:50 P. M. on October 26,1935, at which time she was 
released and all of the jewelry which had been seized froim 
her (Government’s Exhibits # 1 and #4 and part of Ex- \ 
liibit #16 for Identification) was returned to her. There- / 
after and at or about 1:15 P. M. on October 27, 1935, the 
witness, in company with Detective Lewis, went to the 
Colonial Hotel where the said Eula Mae Bennett had reg¬ 
istered after her release from custody, and again placed 
her under arrest for the second time, seizing the said ar¬ 
ticles of jewelry which were then lying exposed on a dresser. 
The testimony concerning this second arrest was as fol¬ 
lows : 

U Q. Did you re-arrest Mrs. Bennett, Mr. Brass? A. I 
did. 

Q. Do you recall the time of day? A. About 1.15 or 1.30 
on Sunday, October 27th. 

Q. And where was she at that time? A. Colonial Hotel, 
in her room. 

41 Q. Who was with you? A. Sergeant Lewis. 

Q. Tell us just what you did when you went to the 
Colonial Hotel. A. Checked the register, compared the 
register and verified the fact that she was there and pro¬ 
ceeded up to the room, and knocked on the door and she 
answered an<j admitted us. 

Q. Well, when she answered, what did she say? A. I 
don’t know that I know just what she said right then. She 
was almost immediately advised of the fact that we were 
going to take her to headquarters again. 

Q. Well, she asked who it was at the door, didn’t she, 
after you knocked? A. I believe she did. 

Q. What did she say. A. She asked who was there. 

Q. And what did you say? A. I suppose I told her. 

Q. Do you recall exactly what you said when you told her? 

A. No, I don’t. 
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Q. Did you say, ‘This is Brass, from headquarters'?’ A. 
I expect so. 

Q. Well, she opened the door? A. Yes, sir. 

Q. You went into the room? A. Yes, sir. 

Q. Was Mrs. Bennett dressed at that time? A. She was 
not. 

Q. Did you see any jewelry at that time? A. Yes, sir. 

Q. Where was the jewelry ? A. On the dresser. 

Q. What jewelry did you see lying on the dresser? A. All 
of it. 

Q. When you say all of it—Mr. Brass, can you come 
down here and pick out what was lying on the dresser? A. 
Yes, sir. 

Mr. Ramey: The witness picks out Government’s 
42 Exhibits 1, 4— 

Mr. Hitz: For the jury, it might be well to de¬ 
scribe it. 

Mr. Ramey: The solitaire diamond, a certain butterfly 
pin not yet offered, and a wedding band containing what 
appear to be diamonds, and marked as a part of Exhibit 
16. 

By Mr. Ramey: 

Q. Mr. Brass, when you walked into the hotel, you say 
you say the jewelry I have just enumerated on the dresser? 
A. Yes. 

Q. Did you take that jewelry into your possession then? 
A. Yes, sir. 

Q. You took the jewelry in your possession? A. Yes, sir. 

Q. Then what did you do, so far as Eula Mae Bennett is 
concerned? A. Waited for her to bathe and get dressed, 
and then took her to headquarters. 

Q. You took her down to headquarters? A. Yes, sir. 

Q. When did you place her under arrest? A. 1:30. 

Q. When you had her down at headquarters? A. At the 
hotel. 

Q. After she got dressed you placed her under arrest? 
A. She was notified of that before she dressed. Immedi¬ 
ately upon entering the room she was notified she was under 
arrest and we were going to take her back to headquarters. 

Q. Did you.notifyJhershe was.under arrest after yau had 
takcnfhc jewelry? A. No, sir, before. 
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0. What name was she registered under at the Colonial 


Hotel? A. Mrs., I believe it was, Mrs. J. Bennett. 


# # # >» 


43 “By Mr. Ramey: 

Q. Mr. Brass, did you have a warrant to go into Eula 
Mae’s room and search it on the 27th day, at the time of the 
second arrest? A. No, si r^JLwent-therc because of informa- 

t irm iwaivprl hv tnlpo-rflm 

~~Q. But you didn’t have a warrant for her to search her 
room?- Ar-X oc- 

Q. Did you have a warrant for her arrest when you went 
there? A. No, sir. 

Mr. Ramey: That is all.” 

After the defendant, Eula Mae Bennett, had been arrested 
/ the second time the witness then took possession of all of 
the jewelry so found and placed same in the custody of the 
Property Clerk, where it remained until the date of the 
trial, except Exhibits #4, #5 and #7 which were turned 
over to the respective owners after same had been identi¬ 
fied. ^ 

Thereupon Elmer F. Lewis was called as a witness in be¬ 
half of the United States, and testified that he was a mem¬ 
ber of the Metropolitan Police Department, and on the 23rd 
day of October, 1935, at about 8:30 P. M.. accompanied De¬ 
tective Brass to the Biltmore Buffet where he saw the de¬ 
fendants seated in a booth. His testimony as to what tran¬ 
spired that night confor ms substantia lly t,n that as given 
by Detective Brass" The new facts elicited had to do with 
the witness’s activities on the following morning in connec¬ 
tion with the appointment which had been made with 

44 Strohecker. Concerning this, the officer testified as 
follows: 

The morning following his visit to the Biltmore Buffet, he 
went to 14th and L Streets in a police car with Officer Tol- 
son and Officer Baker and parked on the southeast corner of 
14th and L Streets. After remaining there for some time 
Edward L Strohecker came out of the restaurant, had a 
conversation with the police officers, and then went into the 
restaurant again. He later came out the second time and 
walked to a lunch room on the west side of 14th Street be¬ 
tween L and M Streets. The witness followed the said 
Edward L. Strohecker to this restaurant and at that time 
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saw the diamond bracelet (Government’s Exhibit #7), 
which was displayed by the said Strohecker. After inspect¬ 
ing the bracelet for two or three minutes, the witness re¬ 
turned it to Strohecker who again went to the restaurant 
and the witness returned to the police car. After a while 
two men came out of the restaurant and stood on the cor¬ 
ner engaged in conversation. The witness identified one of 
the men as David Sparks but was unable to identify the 
other man. At this point the witness then described how 
the two men walked west on L Street to Vermont Avenue 
and separated at the corner, the taller man crossing to the 
west side of Vermont Avenue and then iroing north to the 
Burlington Hotel, and the shorter man, whom the witness 
identified as David Sparks, going north on the east side of 
Vermont Avenue and then when he reached a point opposite 
the Burlington Hotel, crossed the street and entered the 
Burlington Hotel about the same time as the taller man. 
And how they were trailed by the detectives who had been 
sitting in the police car. The officer then testified that after 
the two men entered the Burlington Hotel, he and Officer 
Tolson placed the said David Sparks and another man, who 
was not James Bennett, the defendant, under arrest. These 
two men were then taken to police headquarters where the 
taller man was released when it was discovered he was not 
the man who was sought and the witness went to the Hamilton 
Hotel where he joined Detective Brass, and the two officers 
then proceeded to the Burlington Hotel, but there discovered 
that Officers Tolson and Baker had left, whereupon 
45 the witness and Detective Brass returned to head¬ 
quarters. Shortly thereafter Officers Tolson and 
Baker came to headquarters with the defendant, Eula Mae 
Bennett. At this point, over objection and exception duly 
made and taken, the witness was allowed to testify con¬ 
cerning his observation of the search which was then made 
of her person. Later that day the witness received a call 
from Strohecker, and in response thereto went to Stro- 
hecker’s office with Detective Brass, where the bag of 
jewelry was turned over to them. The witness then testi¬ 
fied that he was present and assisted in placing the defen¬ 
dant, Eula Mae Bennett, under arrest on the second oc¬ 
casion. In this connection his testimony was as follows: 
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‘‘By Mr. Whelan: 

Q. Mr. Lewis, did you take part in the second arrest of 
the defendant Eula Mae Bennett? A. Yes, sir. 

Q. And that was at the Colonial Hotel, was it not? A. 
Yes, sir. 

Q. Did you have a warrant for her arrest? A. No, sir. 

Q. Did you have a search warrant for her room? A. No, 
sir. 

Q. Did you make any application before a judge or a 
commissioner for a search warrant? A. No, sir. 

Q. Did you enter the room? A. Yes, sir, when she told 
me to. 

Q. What? A. We rapped at the door and she said come 
in, and opened the door. 

Q. Isn’t it a fact that you had the matron of the hotel 
open the door? A. The matron came there, and she opened 
the door. 

46 The Court: When you say ‘she’ opened the door, 
you mean the defendant or the matron? 

The Witness: The defendant opened the door. 

By Mr. "Whelan: 

Q. Why was the matron there, if you know? A. We asked 
the matron to come on and go up there with us, so that if she 
didn’t open the door, probably she would open it for the 
matron. 

Q. In other words, you were going to use that method as 
a means of entrance into the room? A. If she didn’t open 
the door, yes. 

Q. Did she open the door just as soon as the matron 
knocked on the door? A. It wasn’t but a few seconds pas¬ 
sed before she did. 

Q. Isn’t it a fact that it was announced she was in the 
bath, and couldn’t come to the door? A. She was in the 
bathroom, but she came to the door. 

Q. Well, it wasn’t a few seconds, then, was it? A. Yes, 
sir, and then she went back into the bathroom. 

Q. Did any of your men who were outside with this ma¬ 
tron announce you were police and wanted to get into the 
room? A. No sooner than we opened the door, she knew who 
we were. 

Q. I didn’t ask you that, sir.- Wasn’t it announced, ‘This 
is the police; open the door.’ A. No, sir; that wasn’t an¬ 
nounced^. ' 



36 


JAMES BENNETT ET AL. VS. UNITED STATES. 


Q. I will ask you specifically if Detective Sergeant Brass 
didn’t announce, ‘This is Brass from Headquarters’? A. 
I don’t remember that. 

Q. You don’t remember, but it could have happened? A. 
It could have happened. 

Q. And you were right there at the door with these other 
detectives, including Sergeant Brass. 

Now, isn’t it a fact that the matron was brought up pur¬ 
posely to get the defendant Eula Mae Bennett to open the 
door so you would rush in there? Isn’t that the fact? 
47 A. She was brought up there for the purpose of get¬ 
ting into the room. 

Q. So you could get into the room? Is that correct? A. 
Yes, sir. 

Q. So that you could maintain an arrest? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. You knew if you had a search warrant or warrant of 
arrest, you could break down the door, if necessary? A. 
Absolutely. 

Mr. Whelan: That is all. 

Bv Mr. Whelan: 

Q. Did you know, since you took part in this arrest, did 
you know what crime, if any, you were going to charge the 
defendant Eula Mae Bennett with? A. Yes, sir. 

Q. What was the crime? A. There had been part of the 
jewelry identified— 

Q. No. Name the crime she was to be charged with. 

Mr. Murray: Your Honor. I submit the answer he 
started to make was responsive. 

Mr. Whelan: No, it was not. If she was arrested for a 
crime, I submit the question is very specific, ‘What crime?’ 

The Court: You may give your answer. 

The Witness: I had reason to believe there had been a 
crime committed. 

By Mr. Whelan: 

Q. What was the crime? A. Well, it could have been re¬ 
ceiving stolen property, bringing stolen property into the 
District. 

Q. Well, did you know? Did you know what crime 
specifically she was charged with after she was arrested? 
A. Do I know what she was charged with after her arrest? 

Q. Yes. A. Yes, sir. 
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49 Q. What was she charged with? A. Bringing re¬ 
cently stolen property into the District. 

Q. Wasn’t she charged with investigation for over a 
period of over a month? A. You said what was she even¬ 
tually charged with. 

Q. When she was arrested, what was she booked for? A. 
Investigation. 

for how long a period of time? A. Quite some 
time? I don’t know how long. 

Q. Quite some time later. When you entered the room, 
Mr. Lewis, did you seize any jewelry? And when I say 
‘You’, I mean did you officers seize any jewelry? A. Mrs. 
Bennett brought the jewelry out with her, suitcases and all. 

Q. I will put it this way, then: Did you see any jewelry 
when you entered the room? A. I don’t know whether I 
did or not, sir. 

Q. If there had been some jewelry on the dresser, open 
in plain view, you would have seen it, wouldn’t you? A. I 
imagine we would, yes, sir. 

Q. And will you tell the jury whether or not there was 
jewelry on the dresser there? A. I don’t remember whether 
there was or not. 

Q. Pardon? A. I don’t.remember whether there was any 
jeweln^-on-the^dresser or not." 

Q. How was that room lighted? A. How was it lighted? 
—by electricity. 

Q. So that you could see very plainly in the room? A. 
Absolutely. 

Q. You have told me you went there to arrest her for a 
certain crime. Now, this was her second arrest, wasn’t it? 
A. Yes. 

Q. Once she had been arrested and released? A. Yes, 
sir. 

49 Q. And you went into this room, and can you tell 
the jury -whether or not she had any jewelry at all in 
her possession? A. She had a watch, and put the watch on 
when she came out. 

Q. She put the watch on, where was it she put the watch 
on? A. Up in the room. 

Q. Where did she get the watch from? A. I couldn’t tell 
you that. She was getting dressed. 

Q. Did she have any other jewelry? A. She took every¬ 
thing she had along with her. —" 
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Q. All right. 

Mr. Murray: May I interrupt you, Mr. Whelan? Your 
Honor, it seems the examination is going into the legality 
of the arrest That is the only purpose T see of it. I want 
to state that if Mr. Whelan does want to go into that, I pro¬ 
pose to bring out evidence which otherwise would not be 
admissible, as to what information this and other officers 
had as to the activities of these persons, which, of course, 
would go to the legality of whatever they did. 

The Court: If he wants to go into that, we will let that go 
in. 

Mr. Leahy: You refer to ‘these persons’? 

Mr. Murray: I mean Eula Mae Bennett. 

The Court: Then this witness and the other witnesses 
may go into the information they had? 

Mr. Whelan: I have no fear of that, because it was men¬ 
tioned yesterday, your Honor. 

The Court: Mr. Murray is merely putting you on no¬ 
tice, and you have no fear of that? 

Mr. Whelan: None whatsoever. 

By Mr. Whelan: 

Q. Detective Sergeant Brass was there with you? A. 
Yes, sir. 

50 Q. And wasn’t it a fact that some telegrams were 
received at Headquarters, and you were told about 
it? A. Yes, sir. 

Q. About some jewelry? A. Yes, sir. 

Q. About some jewelry? A. Yes, sir. 

Q. And the Bennetts? A. Yes, sir. 

Q. And isn’t it a fact that you later learned that what was 
related in the telegram was not true? A. That is right. 

Q. And you acleeT^iTthu't e l egranr ^ r hich you later learned 
■was not true? A. No, we didn’t act on that at all. 

Q. I understood you a moment ago to say ‘Yes’? A. That 
and other things too. 

Q. Now, I will ask you, did you see any jewelry, did you 
see the defendant Eula Mae Bennett place any jewelry on 
her wrist or hands or any place else? A. When she came 
out? 

Q. At any time; and if she did, where was it? A. Up in 
the room she put the watch on. 

Q. She put the watch on? A. Yes. 
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Q. None of the police took the watch or any other jewelry, 
did they? A. Not at that time, no, sir. 

Q. They permitted her to put the watch on? Is that cor¬ 
rect? A. Yes, sir. 

Q. And as far as you recall, that is the only piece of 
jewelry you saw there? A. She took all the jewelry and 
stuff with her. 

Q. Where did she get it from? A. She had two or three 
suitcases there. 

Q. What? A. She had two or three suitcases, and took 
all of it. 

Q. Was the jewelry in the suitcases? A. I don’t know 
whether the jewelry was in the suitcases or in a pocketbook, 
or where it was. 

51 Q. Then the fact is that you don’t know where the 
jewelry was when you entered that room? Is that 
the fact ? A. That is the fact. 

Mr. Whelan: That is all.” 

Thereupon James J. Tolson was called as a witness in 
behalf of the United States, and testified that he was a 
member of the Metropolitan Police Department and became 
connected with the case for the first time on the 24th 
day of October, 1935, at which time he was detailed with 
Detectives Brass and Lewis, and went to the Biltmore Buffet 
and acted under their instructions. The witness’s testi¬ 
mony as to what happened outside of the Biltmore Buffet 
and the manner in which the two men were trailed to the 
Burlington Hotel was substantially the same as that given 
by Detective Lewis, Witness testified that when the two 
men who left the Biltmore Cafe and walked to the northeast 
corner of Vermont Avenue and L Street, they separated 
there and looked across the street at each other and back and 
forth, the taller man continuing to the west side of Vermont 
Avenue and the other man remaining on the east side. Then 
both walked north on Vermont Avenue to the Burlington 
Hotel and both men went into the Hotel. In setting forth 
the circumstances surrounding the first arrest of the de¬ 
fendant, Eula Mae Bennett, the officer testified as follows: 

“Now, did you go with Sparks to Headquarters when he 
was taken to Headquarters? A. I took him to Head¬ 
quarters and left him there and I didn’t have anything 
more to do with the case, and I went on. 
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Q. Didn’t you go back to the Burlington then? A. I did. 
Q. And what did you do there? A. Myself and Detec- 
f tive Sergeant Baker went back to the Burlington and re- 
/mained there, I guess, for about an hour or two hours, per- 
f haps, and got information that this young lady, Mrs. Ben¬ 
nett, was going to check out of the hotel, and remained down 
\ in the lobby until she came down and checked out. 

She got a cab and put her baggage in a cab. And myself 
and Baker got a cab and followed her to Union Sta- 

52 tio n, w V p .%£ pWxul }> <n~Tmrter arrest after she had 
put ner bags in the baggage room, but not checked 

them. We placed her under arrest and took her to Head¬ 
quarters and turned her over to these other officers. 

Q. Did you have anything to do with taking jewelry from 
her or turning it over to the police? A. I did not. 

Q. You simply arrested her and took her to Head¬ 
quarters, and then you got out of the case? A. Yes, sir. 

Q. Do you remember any conversation you had with the 
defendant Eula Mae Bennett, either at the station or at the 
Headquarters? A. The only conversation I had with her, 
I asked her where she was going. 

Q. Where was that conversation? A. At the Union Sta¬ 
tion, when I approached her, I told her who I was and 
showed her who I was, and asked her where she was going. 
She said she was going to Baltimore to meet her husband. 
And I asked her whereabouts in Baltimore she was going 
to meet him, and she never answered it and I didn’t ask her 
any more questions. That is all there was.” 

Thereupon Anna T. Brady was called as a witness in be¬ 
half of the United States, and testified that she was a mem¬ 
ber of the Women’s Bureau of the Metropolitan Police 
Department, and that on October 24,1935, at or about 11:30 
P. M., the defendant, Eula Mae Bennett, was turned over 
to the witness by Policewoman Alexander for the purpose 
of being searched for jewelry. The witness testified that 
in accordance with such instructions she proceeded to 
search the defendant, Eula Mae Bennett, and directed her 
to remove her coat, which she did. The witness 

53 stated that prior to removing her coat the defendant, 
Eula Mae Bennett, had attracted her attention by 

keeping one hand in her coat pocket, and an inspection of 
the coat revealed that there was a two inch rip at the end 
of the right sleeve between the lining and the cloth. Upon 
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searching the right hand pocket of the said coat the witness 
discovered a solitaire diamond ring (Government’s Exhibit 

# 4 ). 

54 Thereupon Caroline W. Alexander, a witness for 

the United States, testified that she was a member of 
the Women’s Bureau of the Metropolitan Police Depart¬ 
ment and was in the Bureau when defendant, Eula Mae 
Bennett, was brought there for the purpose of being 
searched; that on that occasion Mrs. Bradv searched the 
defendant and later turned over to the witness a solitaire 
diamond ring which looks like Government Exhibit if4; 
and that the defendant, Eula Mae Bennett, on that occasion 
in a conversation with the witness stated that that ring had 
been given to her by a doctor in New York to whom she was 
engaged. 

Thereupon Robert E. Newby testified as a witness for the 
United States; that he was a Special Agent of the Federal 
Bureau of Investigation of the Department of Justice; that 
he first saw the defendant, Eula Mae Bennett, on the even¬ 
ing of October 28, 1935 at the Women’s Bureau and heard 
her state on that occasion that she was acquainted with 
Jimmy; had been living with him a little over three years 
although she was not married to him; and stated that a cer¬ 
tain solitaire diamond ring which was then being discussed 
had come into her possession when one evening three 
months before Jimmy brought several rings home and laid 
them on the table and shcTseTected that one as the prettiest 
ring of the lot; she stated further that she advised Jimmy 
not to come to Washington because she had some dental 
work to be done in New York, but they had come to Wash¬ 
ington to «» , < > tl)f>r in_n Phr osier seHah ; witness further stated 
that in a conversation with the defendant, James Bennett, 
at the District Jail in October, 1937, defendant stated that 
he had been arrested in New York City on May 6, 1937, but 
refused to discuss the case with witness; witness further tes¬ 
tified that he had examined the registration card of the Bur¬ 
lington Hotel dated October 22, 1935 and from notes made 
at the time, witness testified that the^aidjcard-bore-the nota¬ 
tion ‘James Bennett and wife, 269 W. 72nd Street, New 
York City, October 22,1935, approximately 5:00 P. M., room 
726, account number 11837, Clerk’s name. R. P. Hayes.’ 

Thereupon the Government closed its case, and over ob¬ 
jection and exception duly made and taken in each instance, 
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the following Government’s exhibits were marked in evi¬ 
dence : 

Ex. #1. Lady’s wrist watch, property of Mabellc Nelson 

Ex. #3 Original sales slip from part of the record of 
Lambert Bros, showing the sale to Mavbelle Nelson of Ex. 
#1 

Ex. #4 Solitaire diamond ring; property of Lamont 
Ilodge 

Ex. #5 Pearl ring, property of Lamont Hodge 

Ex. #6 Twin pearl ring, property of Eleanor Fitchen 

Ex. #7 Diamond bracelet, property of Ruth Coleman 
Lamont 

Ex. #10 Letter from Tiffany and Co. addressed to 
Eleanor Fitchen, setting forth the size, weight and quality 
of material contained in Government’s Ex. #6 

Ex. #14 Small black book used for determining the size 
of diamonds, identified by Strohecker as having been dis¬ 
played to him on the first occasion and which was turned 
over to him bv James Bennett 

Ex. #15 Jeweler’s gauge used for determining the size 
of diamonds, identified by Strohecker as having been 
55 displayed to him on the first occasion and which was 
turned over to him bv James Bennett 

Ex. #16 Group of articles of jewelry identified by wit¬ 
ness Strohecker as having been displayed to him on the 
first occasion, and which were turned over to him by the 
defendant, James Bennett 

Ex. #17 A small bag indentified by witness Strohecker 
as being the bag in which Government’s Exhibit #16 was 
contained at the time same was turned over to him by the 
defendant, James Bennett 

Thereupon motions were made for and on behalf of the 
defendants for a dismissal of the indictment and for a di¬ 
rected verdict on the grounds that: 

1. The indictment was defective for the reason that it 
was founded upon hearsay evidence. 

2. The evidence offered for and on behalf of the United 
States was insufficient to warrant the case being submitted 
to the jury, for the reason that a guilty verdict could arise 
only from the inference of guilt being drawn from other in¬ 
ferences instead of the inference of guilt flowing naturally 
and freelv from the facts established. 
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3. Government’s Exhibits zil and #4 were the subject of 
an unlawful search and seizure, and as such were inadmis¬ 
sible in evidence, thus reducing the value of merchandise 
alleged to have been transported in interstate commerce to 
an amount less than $5,000. 

4. Government’s Exhibits #1 and #4 were not trans¬ 
ported in interstate commerce within the meaning of Sec¬ 
tion 415, Title 18, of the U. S. C. A., and as such were in¬ 
admissible in evidence, thus reducing the value of merchan¬ 
dise alleged to have been transported in interstate com¬ 
merce to an amount less than $5,000. 

Upon the denial of the. said motions the defendants pro¬ 
ceeded with their defense, and Ernest O. Hammersla having 
been called as a witness for and on behalf of the de- 
56 fendants, testified that he resided at 5100 Kansas 
Avenue, Washington, D. C., and was in the business 
of buying and selling jewelry in the city. After setting 
forth his general experience and qualifications as a jewelry 
expert, the witness testified that he had examined and ap¬ 
praised Government’s Exhibits #1, #4, #5 #6 and #7, 
and had placed a retail valuation thereon in the amount of 
$87.50, $1,000.50, $190.20, $84.25 and $2,176.00 respectively, 
or a total valuation on all of the exhibits in the amount of 
$3,538.45. 

"“^Thereupon Toby Edelstein having been called as a wit¬ 
ness for and on behalf of the defendants, testified that for 
the past thirty-five years he has been engaged in the jewelry 
business in the City and State of New York, and at that time 
maintained his place of business at 134 Fulton Street, in 
the City and State of New York. After setting forth his 
general experience and qualifications as a jewelry expert 
and after stating that he had testified and given his expert 
opinion as a jewelry appraiser on as many as 75 or 100 
previous cases, as 'well as having testified for the District 
Attorney’s office of the County of New York, State of New 
York, in such capacity, the witness then testified that he 
had examined and appraised Government’s Exhibits #1, 
#4, #5, #6 and #7, and had placed a retail value thereon 
in the amount of $98.00, $1,178.40, $157.50, $115.80 and 
$2,358.20 respectively, or a total valuation ..on all of the 
exhibits in the amount of^3«SQZ5S - 


44 


JAMES BENNETT ET AL. VS. UNITED STATES. 


57 The foregoing is the substance of all of the testi¬ 
mony bearing upon the exception herein reserved 

on behalf of the defendants. 

And thereupon, as all of the said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court before the jury retired to consider its 
verdict, and because the matters and things hereinbefore 
recited are not matters of record, the defendants, by their 
attorneys, in order to make the same a part of the record 
herein so that their case may be reviewed on appeal, move 
this Court to sign and seal this, their bill of exceptions, 
which is to have the same force and effect as if each and 
every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and 
thereupon the defendants tender this, their Bill of Excep¬ 
tions, and request the Court to sign and seal same, which 
is accordinglv done, now for then, this 30th dav of August, 
1938. 

F. DICKINSON LETTS. 
Justice 

Approved: 

CHARLES B. MURRAY 8-30-38 
Assistant U. S. Attorney 

DEANE RAMEY 
HARRY T. WHELAN 
ALFRED S. ASCIUTTO 
Attorneys for the Defendants 
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No. 7169 

JAMES BENNETT, EULA MAE BENNETT, 

Appellants, 

against 

vs. 

UNITED STATES OF AMERICA 

APPELLANTS” BRIEF 

STATEMENT 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia, entered on the 13th day of May, 1938, after a 
trial by the court and jury, convicting the appellants, 
James Bennett and Eula Mae Bennett, of violating 
the provisions of Title 18, United States Code, Section 
415. 





FACTS 


By the indictment it is charged that on the 22nd day 
of October, 1935, the appellants, in violation of Title 
18, United States Code, Section 415, unlawfully, fel¬ 
oniously, knowingly and wilfully, transported or 
caused to be transported, in interstate commerce, 
from the State of New York to the District of Col¬ 
umbia, certain stolen property, to-wit: a quantity of 
jewelry of the value of Six Thousand Six Hundred 
($6,600.00) Dollars. 

In support of these charges the United States offered 
evidence of the following: 

That on the 29th day of April, 1935 a certain dia¬ 
mond wrist watch (Government Exhibit No. 1) of 
the value of $206.00, was stolen in the Town of Rock¬ 
ville Centre, Long Island, State of New York (fol. 
12); that on the 21st day of July, 1935 a certain 
solitaire diamond ring (Government Exhibit No. 4) 
of the value of $1,760.00 and a pearl dinner ring (Gov¬ 
ernment Exhibit No. 5) of the value of $285.00, were 
stolen in the City of Yonkers, State of New York (fol. 
14); that on the 1st day of October, 1935 a certain 
twin pearl ring (Government Exhibit No. 6) of the 
value of $205.00 was stolen in the City and State of 
New York (fol. 15); and on the 19th day of October, 
1935 a certain diamond bracelet (Government Exhibit 
No. 7) of the value of $4,325.00, was stolen in the 
Town of Greenwich, State of Connecticut (fol. 16). 

Further evidence was offered on behalf of the 
United States to show that during the evening of 
October 23, 1935, the appellants, who had, until about 
the end of October, 1935 (fol. 13), occupied an apart¬ 
ment in the City and State of New York, were seated 
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in a booth in a restaurant located at 1405 L Street 
N. W., in the City of Washington, District of Columbia, 
known as the Biltmore Buffet, in company with one 
David Sparks (co-defendant named in the indictment 
and who was found not guilty) and one Edward L. 
Strohecker (fol. 22, 26), to whom the appellant, James 
Bennett, displayed and offered for sale the diamond 
bracelet (Government Exhibit No. 7), the pearl dinner 
ring (Government Exhibit No. 5) and other mis¬ 
cellaneous items of jewelry (Government Exhibit No. 
16) (fol. 22) (None of the jewelry contained in the 
lot marked Government Exhibit No. 16 was shown 
to have been stolen). 

The appellant, Eula Mae Bennett, who was then 
wearing a solitaire diamond ring which resembled Gov¬ 
ernment Exhibit No. 4 (fol. 22), did not participate 
in the conversation between the appellant, James 
Bennett, and the said Strohecker; neither did she 
display, produce or offer for sale the said solitaire 
diamond ring or any other jewelry or property what¬ 
soever (fol. 23). 

Two members of the Metropolitan Police Depart¬ 
ment, who were also seated in a booth in the restau¬ 
rant, witnessed the display of the said jewelry by the 
appellant, James Bennett, and upon later interro¬ 
gating Strohecker concerning same at a place other 
than the Biltmore Buffet, learned that the jewelry had 
been offered to Strohecker at such a low price as to 
cause him to suspect that it had been stolen (fol. 
28-29). 


A plan was then adopted between Strohecker and the 
two police officers whereby the said Strohecker was 
to arrange to meet the appellant, James Bennett, the 
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next day and gain possession of the jewelry for a 
sufficient length of time to enable the police officers to 
scrutinize and examine it. 

The following day (October 24, 1935) Strohecker 
again met James Bennett at the Biltmore Buffet, and 
after obtaining from him the diamond bracelet (Gov¬ 
ernment Exhibit No. 7), Strohecker took it to a nearby 
restaurant where it -was displayed to one of the sev¬ 
eral police officers who were then in the vicinity of 
the restaurant in accordance with the plan devised 
the previous night. After the bracelet had been in- 
pected by the said police officer, Strohecker returned 
it to Mr. Bennett, and after conversing with him for 
a few minutes in front of the restaurant, retired from 
the scene (fol. 23-25, 44). 

After Strohecker’s departure two of the said police 
officers followed David Sparks and another man (sup¬ 
posedly James Bennett) from the Biltmore Buffet to 
the Burlington Hotel, where they were placed under 
arrest and taken to Police Headquarters, only to dis¬ 
cover that the other man was not James Bennett 
(fol. 45). 

Thereafter the appellant, Eula Mae Bennett, was 
brought to Police Headquarters by two police officers 
who had placed her under arrest at the Union Station, 
to -which place they had followed her from the Hotel 
Burlington (fol. 52). At Police Headquarters a wrist 
watch (Government Exhibit No. 1) which she -was wear¬ 
ing on her arm and a brooch (part of Government Ex¬ 
hibit No. 16) w’hich she was wearing on her waist, 
were taken from her (fol. 39), and a search of her per¬ 
son and clothes revealed the solitaire diamond ring 
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(Government Exhibit No. 4) in her coat pocket. Upon 
being questioned concerning this ring, Mrs. Bennett 
stated that it had been given to her about three months 
prior thereto by her husband, Mr. Bennett, with whom 
she had come to the District of Columbia in his 
Chrysler automobile on October 22, 1935 (fol. 40). 

Shortly after Mrs. Bennett’s arrest, Strohecker 
returned to the said Biltmore Buffet and again saw 
Mr. Bennett, who then and there, without any pre¬ 
liminaries whatsoever, turned over and delivered to 
the said Strohecker Government Exhibits No. 14, 15 
and a small bag, Government Exhibit No. 17, in which 
were contained Government Exhibits Nos. 5, 6 and 
7 (fol. 25) (Government Exhibits listed in fol. 54). 
The articles which were thus delivered to Strohecker 
were subsequently turned over to the police. 

After Mrs. Bennett’s arrest on October 24, 1935, 
she remained in custody until October 26, 1935, at 
which time she "was released, and the watch (Govern¬ 
ment Exhibit No. 1), ring (Government Exhibit No. 
4) and brooch (part of Government Exhibit No. 16 
were returned to her and she was allowed to go about 

her wav. 

• 

Thereafter and on the 27th day of October, 1935, 
two police officers, without a warrant of any kind, went 
to Mrs. Bennett’s room at the Colonial Hotel and 
for the second time placed her under arrest and again 
seized the articles of jewelry (Government Exhibits 
Nos. 1, 4 and brooch, part of Government Exhibit No. 
16), which had been returned to her at the time of her 
release (fol. 40-43). 
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POINT I 


THE COURT ERRED IN ADMITTING EVIDENCE 
WHICH WAS PROCURED BY AN UNLAWFUL 
SEARCH AND SEIZURE. 


It is contended on behalf of the appellants that the 
jewelry which Mrs. Bennett was wearing (Govern¬ 
ment Exhibits Nos. 1, 4 (brooch) part of 16) was im¬ 
properly admitted in evidence for the reason that the 
search and seizure by which it was procured were 
illegal and in violation of her constitutional rights. 
The record shows that no time did Mrs. Bennett 
produce, display (except for the fact that she was 
wearing the jewelry fully exposed) or offer for sale 
any jewelry or property of any kind, (fol. 23) and her 
arrest without a warrant on October 24, 1935 was 
ordered by a police officer merely because he did not 
know w’ho she •was and because Strohecker suspected 
that the jewelry which Mr. Bennett had displayed was 
stolen, (fol. 29). 


Having committed no crime in the presence of any 
police officer, and no reason existing on the part of 
anyone to even suspect that she had committed any 
crime, it is without further discussion perfectly obvious 
that Mrs. Bennett’s first arrest based only upon the 
police officer’s inability to indentifv her and Stro¬ 
hecker’s suspicion of her husband, was illegal; the 
arrest being illegal it follows that the corresponding 
search and seizure of the jewelry found in her pos¬ 
session was likewise illegal. 
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Under identical circumstances, altered only by the 
receipt of a telegram which was latter discovered to 
be false, (fol. 50) the police officers, again without 
a warrant of any kind, (fols. 43-45) went to Mas. 
Bennett's hotel room and for the second time placed 
her under arrest and again seized and took from her 
possession (Exhibits Nos. 1, 4 (brooch) part of 16). 

During a discussion at the Bench relative the ad- 
missabilitv of certain testimony offered as a founda¬ 
tion for the introduction into evidence of the said 
Exhibits, the following took place; (fol. 34-36). 

“The Court: I think that I will just allow the 
evidence to show what -was taken from Eula Mae 
Bennett on the.second occasion when she was under 
arrest. I think that is the safer way. 

Mr. Murray; Well, let me say why we wanted the 
first search. 

The Court: Very well. 

Mr. Murray: We hoped to show by the circum- 
tances that at the first search she made an effort to 
conceal one of these stolen articles, showing guilty 
knowledge. When she was searched at Headquarters, 
not searched, but asked to produce all the jewelry she 
had. 

The Court: Was the same jewelry found? 

Mr. Murray: Yes. She omitted producing a soli- 
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taire diamond ring. She was then sent to Headquar¬ 
ters. 

The Court: The one hidden in the sleeve of her 
coat? 

Mr. Murray: Yes. 

The Court: And the question was whether a private 
pocket or whether there was a rip in the coat? 

Mr. Murray: Yes. 

The Court: Yes, I think that it is safer to exclude the 
first search. 

Mr. Murray: Including that concealing? 

The Court: Yes, I think it is safer to exclude 
that. It can’t have that much effect on the case. 

Mr. Leahy: You don’t need it, Mr. Murray. 

Mr. Murray: That is really the only thing we have 
on her. 

The Court: You have this ring found by Mrs. Brady. 

Mr. Murray: That is what we are talking about. 

The Court: That was found on her in the Women’s 
Bureau. 

Mr. Murray: Before the first release. 

The Court: But it was found the second time, too, 
on her? 

Mr. Murray: But it was not concealed the second 
time. 

The Court: It is just another case of urging the 
point too far, and reversible in the Court of Appeals. 

Mr. Murray: Can we show that search by the police 
woman ? 
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The Court: The second search ? 

Mr. Murray: The search where they obtained that 
ring, the solitaire. It is really the first search. 

Mr. Hitz: It is the second search incident to the 
first arrest, before her release. 

The Court: The officer says he didn’t have her under 
arrest the first time she "was searched. 

Mr. Hitz: I think he said he didn’t arrest her, but 
she was arrested by another officer, not Brass. 

The Court: Let us find that out. I thought there 
was a search after the arrest. Let us find that out.” 

After it had been established that Mrs. Bennett was 
actually in custody at the time of the first search and 
seizure (fol. 37), the police officer was allowed to 
testify concerning all the circumstances in both ar¬ 
rests, and from this testimony it unmistakably ap¬ 
pears that when the officer went to the Colonial Hotel 
to effect the second arrest and engaged a hotel maid 
to gain admission to Mrs. Bennett’s room in order to 
accomplish such purpose, (this was done because the 
officers knew that they could not break down the door 
without a warrant), (fol. 46-47), the only knowledge 
which they had as to the possession by Mrs. Bennett 
of any jewelry was that which they had obtained as 
the result of the first search and seizure. 

No question is raised as to the right of a police offi¬ 
cer to arrest without a warrant, and as an incident to 
such lawful arrest and contemporaneous therewith, 
search a person suspected of the commission of a 
felony, however, in order to justify such arrest and 
search and clothe it with the legality required by the 
law, it must unconditionally appear that the officer 
making such arrest was possessed of sufficient facts 
as when stated under oath or affirmation would sup- 
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port the findings of probable cause for the issuance of 
a warrant. 

To this effect see: 

KIRVIN V. UNITED STATES , 5 Fed. (2d) 238. 

VEEDER V. UNITED STATES , 252 Fed. 414. 

UNITED STATES EX REL KING V. GOKEY, 
ET AL , 32 Fed. (2d) 793. 

UNITED STATES V. LEE , 83 Fed. (2d) 195. 

AMOS V. UNITED STATES , 265 U. S. 313. 

MURPHY V. UNITED STATES , 285 Fed. 801. 

Clearly the police officers in this case were without 
any facts whatsoever as w’ould have enabled them to 
obtain from a Magistrate or United States Commis¬ 
sioner either a warrant for Mrs. Bennett’s arrest or 
a search of her premises. Being without such facts 
and acting merely upon their suspicions and in the 
manner set out, they obtained in a circuitous manner 
that which they would have been unable to obtain with 
the sanction of the law. 

After Mrs. Bennett had been held for almost a 
month without a charge of any kind being placed 
against her, it was subsequently discovered that the 
watch and ring (Government Exhibits No. 1 and 4) 
which she had been wearing at the time of her arrest, 
had been stolen. The mere fact that is was sub¬ 
sequently discovered that the articles had in fact been 
stolen did not change an illegal search and seizure 
into one of legality. Beginning illegally, it did not at¬ 
tain legality as it proceeded, and the knowledge thus 
obtained by the police officers as a result of their un¬ 
lawful act could furnish no basis for claiming prob¬ 
able cause so as to justify and legalize the second ar¬ 
rest. Any suspicion that may have been directed at 
Mr. Bennett at that time, could not be attached to 
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Mrs. Bennett so as to support the claim of probable 
cause. 


The cases of, 


GARSKE V. UNITED STATES , 1 Fed. (2d) 620. 
WAKKURI V. UNITED STATES, 67 Fed. (2d) 
844. 


follow AGNELLO V. UNITED STATES, SUPRA , 
in applying this principle and holding that 


“Belief, however well-founded that an article 
sought is concealed in a dwelling house, furnishes 
no justification for a search of that place without 
a warrant, and such searches are held unlawful 
notwithstanding facts unquestionably showing 
probable cause.’ ’ 

In the case of BOLT V. UNITED STATES , 55 App. 

D. C. 120, at page 121 this Court stated: 


“Where, as here, a citizen has conducted him¬ 
self in a peaceable and orderly manner, it is not 
for police officers to assume guilt, and without a 
warrant make an arrest and search, and seize a 
weapon. Since the statement of the unidentified 
man was inadmissible, as already found, it could 
not have justified the arrest, and no other circum¬ 
stance even tended to afford such justification. 
While the officers testified that their information 
was that plaintiff in error and English intended to 
hold up a store at Seventh and F Streets, the un¬ 
disputed fact is that the arrest was made as plain- 
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tiff in error was about to board a car at Eighth and 
F Streets. There was no justification whatever, 
therefore, for the arrest, and likewise none for 
search.” 

It is respectively urged on behalf of these appellants 
that this clearly answers the question and fully recog¬ 
nizes the constitutional rights of a person to be pro¬ 
tected against the invasion of his home or person and 
searched for the fruits or instruments of crime unless 
there has first been a compliance with the lawful pro¬ 
cess for such conduct. 

• 

Likewise recognizing this principle is, 

FLAGG V. UNITED STATES , 233 Fed. 481, 
wherein the Court said, 

“What becomes of this defendant, important 
as it is, sinks into insignificance when compared 
with the right of the people of the United States 
to be protected from unlawful search.” 

See also, 

WEEKS V. UNITED STATES , 232 U. S. 383 
wherein the Court expressed itself as follows: 


“The case in the aspect in which w T e are dealing 
with it involves the right of the Court in a crimi¬ 
nal prosecution to retain for the purposes of evi¬ 
dence the letters and correspondence of the ac¬ 
cused seized in his house in his absence and with¬ 
out his authority, by a United States Marshal 
holding no warrant for his arrest and none for the 
search of his premises. If letters and private 
documents can thus be seized and held and used 
in evidence against a citizen accused of an offense, 
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the protection of the Fourth Amendment, declar¬ 
ing his right to be secure against such searches 
and seizures, is of no value, and so far as those 
thus placed are concerned, might as well be 
stricken from the Constitution. The efforts of the 
Courts and their officials to bring the guilty to 
punishment, praiseworthy as they are, are not to 
be aided by the sacrifice of those great principles 
established by years of endeavor and suffering 
which have resulted in their embodiment in the 
fundamental law of the land. * # * What 
remedies the defendant may have against them 
(government agents) we need not inquire, as the 
Fourth Amendment is not directed to individual 
misconduct of such officials. Its limitations reach 
the Federal Government and its agencies.” 

For the time being, let us go beyond the pale of be¬ 
liefs and suspicions on the part of police officers, and 
consider the telegram by which they seek to justify 
their conduct. In this connection the record clearly 
indicates, from the testimony of Officers Brass and 
Lewis, that the purpose in arresting Mrs. Bennett the 
second time was to obtain possession of the jewelry 
which she had so that a determination could be had as 
to whether or not it had been stolen. They say them¬ 
selves that the information they received in the tele¬ 
gram proved to be untrue, but for the time being as¬ 
sumed the accuracy of such information, and still we 
are face to face with the fact that these officers went 
beyond their authority in making an arrest on tele¬ 
graphic information without disclosing from whom the 
information came, whether or not the party who sent 
it was a responsible party, or something more than the 
mere assertion that they were in receipt of such in¬ 
formation. 

In SCHENCKS V. UNITED STATES , 55 App. 
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D. C. 84, this Court said that affidavits or depositions 
which simply state that the affiant has reason to be¬ 
lieve and does believe that a crime has been or is in 
the course of being committed, or which go no further 
than to allege conclusions of law or of fact, or which 
set out on mere information and belief the material 
facts on which the right to search or seizure is based, 
are insufficient to support the issuance of a search war¬ 
rant, and any search warrant issued on such evidence 
is invalid. Clearly, had the officers who made the ar¬ 
rest, search and seizure in the instant case, been called 
upon to make an affidavit as to facts within their 
knowledge, such affidavit, according to the testimony, 
would have set forth merely suspicions. 

In urging the illegality of the search and seizure, it 
is respectfully submitted that the facts within the 
knowledge of the police officers were not sufficient to 
justify them in even suspecting that Mrs. Bennett had 
committed any crime or violated the law. At all times 
she conducted herself in a peaceful and orderly man¬ 
ner, and there is nothing in the record to indicate that 
she had any interest of any kind or character in the 
jewelry which her husband displayed and offered for 
sale. In spite of this, she was arrested on two different 
occasions, searched and property taken from her im¬ 
mediate possession. Unquestionably, if the arrest was 
lawful, the seizure was lawful and the property prop¬ 
erly admitted in evidence. On the other hand, if the 
first arrest was illegal, unquestionably the second ar¬ 
rest was likewise illegal inasmuch as it was based on 
information obtained as a result of the first search and 
seizure. If this arrest "was illegal, the search of her 
person was in violation of her constitutional rights and 
the property seized from her possession and offered 
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into evidence should have been excluded. In failing 
to exclude such evidence, it is respectfully submitted 
that the Court committed reversible error. 


POINT II 

THE COURT ERRED IN ADMITTING INTO EVI¬ 
DENCE ARTICLES WHICH HAD NOT BEEN 
TRANSPORTED IN INTERSTATE COMMERCE. 


In urging a reversal of the conviction herein, the 
appellants contend that the articles of jewelry, Gov¬ 
ernment Exhibits No. 1, 4, and brooch, part of Govern¬ 
ment Exhibit No. 16, found in Mrs. Bennett’s posses¬ 
sion at the time of her arrest, had not been transported 
in interstate commerce within the meaning of Title 18, 
United States Code, Section 415. 


The record shows that on October 22, 1935, the ap¬ 
pellants went from the State of New York to the Dis¬ 
trict of Columbia in their own private automobile. 
After her arrival in the City of Washington, Mrs. Ben¬ 
nett was seen wearing a wrist (Government Exhibit 
No. 1), a solitaire diamond ring (Government Exhibit 
No. 4) and a brooch (part of Government Exhibit No. 
16). At the time of her first arrest she was still wear¬ 
ing the wrist watch and the brooch but the ring was 
found in her coat pocket, a circumstance which the 
prosecution interpreted as an attempt of concealment. 


This is Mrs. Bennett’s only connection with the 
case, notwithstanding any claims to the contrary. 
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(See statement by United States Attorney: “That 
(meaning the concealment) is really the only thing we 
have on her.” fol. 35). Upon these facts and these 
facts alone she was charged and convicted transport¬ 
ing, in interstate commerce, all of the articles men¬ 
tioned in the indictment. 

Without resorting to unnecessary discussion of an 
elementary principle, it suffices to say that all Federal 
statutes, for their validity, depend entirely upon and 
originate solely from the legislative power conferred 
upon Congress by the Constitution of the United 
States. 

Unlike the Eighteenth Amendment (National Pro¬ 
hibition Act), which gave to the Federal Government 
police power, the present act under consideration 
(Title 18, United States Code, Section 415), did not 
come into being as the result of a constitutional amend¬ 
ment, but on the contrary, found its origin solely in 
the power given to Congress by Article 2 of the Con¬ 
stitution to regulate commerce. 

By the very nature of its origin, the gravamen of 
the offense must of necessity be “transportation in 
interstate commerce.” For it constitutionality the 
statute does not look to the amount involved, for such 
is merely an arbitrary fixation to prevent the Federal 
Courts from being clogged with criminal cases involv¬ 
ing petty thievery; neither does it look for its validity 
to the other phrases of the section which have been 
borrowed from the police power of the several states 
and so combined with a matter over which Congress 
does have control as to spell out the offense in its pres¬ 
ent form. 

Being a criminal statute which Congress has power 
to enact onlv bv reason of constitutional grant, it be- 

r * r 
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comes necessary to inquire into the term “interstate 
commerce” and determine its meaning and application 
to the statute under consideration. 

An examination of Section 414 (Title 18, United 
States Code), wherein “interstate commerce”, as 
used in Section 415, is defined as the “transportation 
from one state to another”, leads to the inescapable 
conclusion that this definition in its present form is 
inappropriate and certainly insufficient to reflect the 
true meaning of the term as intended by the Consti¬ 
tution. Such definition further gives rise to the thought 
that were the section, for its constitutionality, to de¬ 
pend entirely upon the wording contained therein, in¬ 
validity would surely be the result. 

In an effort to discover the constitutional intent and 
limitations imposed upon the power of Congress to 
regulate commerce, and in a further effort to determine 
and clarify the various elements which collectively go 
to make up “interstate commerce”, recourse has been 
had to numerous decisions of the Supreme Court of 
the United States, notably the case of GIBBONS V. 
OGDEN, 9 Wheaton 189, wherein Chief Justice Mar¬ 
shall, in an effort to clarify the term, said: 

“Commerce undoubtedly is traffic, but it is 
something more; it is intercourse. It describes 
the commercial intercourse between nations and 
parts of nations, in all its branches, and is regu¬ 
lated by prescribing rules for carrying on that 
intercourse.” 

The construction thus placed on the term is a judi¬ 
cial warning that even though it includes transporta¬ 
tion, it is, in fact, something more and does not come 
into being merely because transportation across a state 
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line has been effected. Transportation standing alone 
is not of paramount importance, and within itself is 
insufficient to measure up to the requirements intended 
by the Constitution; it becomes significant only when 
it facilitates commercial intercourse between the citi¬ 
zens of the different states or foreign countries and 
furnishes the means whereby such commercial inter¬ 
course is had. 


The difficulty of precisely defining the term “com¬ 
merce” was recognized in BLUMENSTOCK BROS. 
ADVERTISING AGENCY V. CURTIS PUBLISH¬ 
ING CO., 252 U. S. 436, wherein the Court said: 


“The term ‘commerce’ is not defined in the 
Constitution; it is not susceptible of an exact and 
comprehensive definition. Although the term in¬ 
cludes traffic, it is much broader.” 


Faced with the same difficulty in CARTER V. CAR¬ 
TER COAL CO., 298 U. S. 238, and NEW YORK 
LIFE INS. CO. V. DEER LODGE COUNTY, 231 
U. S. 495, the Court reached the conclusion that the 
term “commerce”, as used in the Constitution, is the 
equivalent of the phrase “intercourse for the purpose 
of trade”, and even though transportation was in¬ 
cluded along with the purchase, sale and exchange of 
commodities or services between the citizens of the 
different states, it was neither the criterion nor the 
sole determining factor upon which “commerce” could 
alone rest for its existence. 
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In spite of the confusion which has existed and the 
difficulty which the courts have encountered in their 
efforts to apply to the term a meaning comprehensive 
enough within itself to embrace all of the requirements 
intended by the Constitution, it is quite apparent that 
a final determination has been reached that “com¬ 
merce” requires something more than transportation. 
It seems to require at some point of its operation the 
element of trade or exchange of goods or services for 
profit or gain. 

In WILLOUGHBY ON THE CONSTITUTION OF 
THE UNITED STATES, Vol. 2, 2nd Ed., Section 424, 
a statement, which in all probability goes a long way 
toward clarifying the confusion, appears at page 730 
as follows: 

“A fair interpretation of Ihe term ‘commerce’, 
as used in the second clause of the Constitution, 
giving to Congress the power to regulate com¬ 
merce with foreign nations and among the several 
states and with the Indian tribes, would seem to 
require that, in order to bring a transaction, or 
instrumentality or commodity within the meaning 
of the regulatory power thus given, there would 
have to be involved at some point a commercial 
element, that is, one of trade or exchange of goods 
or of services made or rendered for profit.” 

A more comprehensive examination of the authori¬ 
ties on the subject has failed to reveal even a single 
instance where the courts have held that transporta¬ 
tion alone constituted interstate commerce. On the 
contrary, the general trend has been to exlend, rather 
than limit, the doctrine of GIBBONS V. OGDEN, 
Supra, which unquestionably contemplated the growth 
of the police power of the several states to a point 
where it would eventually conflct with those matters 


19 





over which the Federal Government retained and ex¬ 
ercised control. 

This view is seen in HART V. B. F. KEITH 
VAUDEVILLE EXCHANGE , 12 Fed. (2nd) 341, 
which in following FEDERAL BASEBALL CLUB 
V. NATIONAL LEAGUE , 259 U. S. 200, held that, that 
which, in its consummation, is not commerce, does not 
become commerce among the states, because trans¬ 
portation throughout the states takes place. 

This is the key-note of the case at bar; the naked 
possession by Mrs. Bennett of the ring, watch and 
brooch in the District of Columbia, was the continua¬ 
tion of and identical with such possession in the State 
of New York. Transportation of her person, on which 
she wore the jewelry in question in the same sense and 
in the same spirit in which she -wore her clothes, was 
merely incidental to a matter which was purely intra¬ 
state from the beginning to end. If her possession of 
the jewelry in the District of Columbia was a contin¬ 
uation of her possession of it in the State of New York, 
and such unquestionably is the case, then to justify a 
ruling that such jewelry had been transported in in¬ 
terstate commerce would require a holding that it had 
become the subject of commerce from the moment thal 
it came into the appellant’s possession, which in this 
case was some three months prior to the date on 
which Mrs. Bennett came to Washington. 

To hold thus, would in effect be to say, that any ar¬ 
ticle, regardless of its nature, acquired and possessed 
by a citizen of any state, was and did, from the mom¬ 
ent of such possession, become a part of interstate 
commerce. This is too far-fetched and absurd to even 
require consideration, but does allow itself to the sug¬ 
gestion that a re-examination of the statute itself be 
had with a view toward determining whether or not 
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the purpose for which it was enacted and the fact that 
it is a criminal statute, are alone sufficient to withstand 
the test of constitutionality without the additional 
presence of some matter or thing over which the Fed¬ 
eral Government is authorized to exert control. 

In UNITED STATES V. REESE, 92 U. S. 214, and 
UNITED STATES V. HARRIS , 106 U. S. 629, it was 
said that, if a federal statute undertakes to include, in 
one indiscriminate condemnation, classes of acts which 
Congress can constitutionally punish and classes of 
acts which Congress cannot constitutionally punish, it 
is unconstitutional and void as to both classes of acts. 

Commenting further upon such a situation, the 
Court, in UNITED STATES V. REESE, supra, said: 

“It would certainly be dangerous if the Legis¬ 
lature could set a net large enough to catch all 
possible offenders and leave it to the courts to 
step inside and say wffio could rightfully be de¬ 
tained and "who should be set at large.” 

This is in effect to say that: 

“When Congress entered a given field of legis¬ 
lation, over which it has partial power, it must 
specify in its legislation what part of the field it 
proposes to occupy, and the part so specified must 
be wholly within its constitutional reach.” 
UNITED STATES V. PATTERSON, 55 Fed. 605. 

In determining the range over which Congress has 
the power to legislate, it is to be remembered that there 
are no crimes at common law against the United 
States; the criminal jurisdiction of the United States 
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Courts is limited to crimes created by statutes of the 
United States which, in turn, for their validity, must 
seek their background and justification from the Con¬ 
stitution. 

The National Stolen Property Act, as well as Section 
408, Title 18, of the United States Code, commonly re¬ 
ferred to as the National Motor Vehicle Theft Act, 
even though primarily enacted as an aid to the en¬ 
forcement of the police power of the several states by 
making it unlawful to use an instrumentality (com¬ 
mon carrier) of commerce in the commission of a crime 
or disposing of, in commerce, the fruits of such crime, 
depend, for their constitutionality, entirely upon the 
same principles -which gave to the Sherman Anti-Trust 
Laws and the Mann Act their constitutionality. 

Both under the Mann Act and under the National 
Motor Vehicle Theft Act, numerous cases have arisen 
which upon casual examination would give rise to the 
impression that the courts, in each instance, have held 
that the acts which constituted the violation, were the 
mere transportation. 

A striking example was before this Court in WHIT¬ 
AKER ET AL V. HITT ET AL (See C. A. of D. C.), 
285 Fed. 797. In this case the relator, sought by a writ 
of habeas corpus, to test the sufficiency and validity of 
an indictment found in the Southern District of the 
State of California charging him with transporting in 
interstate commerce, in violation of the National Mo¬ 
tor Vehicle Theft Act, an automobile from the State 
of California to the District of Columbia. This Court 
disposed of the writ by holding that no inquiry would 
be had into the invalidity of the statute under which 
the indictment was found nor into the sufficiency of 
the indictment itself, but by way of dicta and as an 
answer to the relator’s contention that the automobile 
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had not been transported in interstate commerce, said 
that the mere act of removal from one state to the 
other constitutes interstate commerce. 

In urging this point, this Court relied upon the au¬ 
thority of KELLY V. RHOADS, 188 U. S. 1, which in 
reality has no application whatsoever for the reason 
that the KELLY case merely stated that the method 
of transportation was unimportant, provided the ar¬ 
ticles or goods being transported formed a part of in¬ 
terstate commerce at the time of such transportation. 

This Court further relied upon the authoritv of 
KELLY V. UNITED STATES, 277 Fed. 405, which 
presented a situation where the defendant had trans¬ 
ported a stolen automobile from the State of South 
Carolina to the State of Georgia where he attempted 
to sell it for the sum of $1,300. 

In passing upon the question as to whether or not 
the car had been transported “in interstate com¬ 
merce”, the Appellate Court, in KELLY V. UNITED 
STATES, supra, in effect adopted a part of the charge 
of the trial court, which is as follows: 

“I charge you further, gentlemen, that the term 
‘interstate commerce,’ as used in the act of Con¬ 
gress mentioned, includes transportation from one 
state to another. It may be otherwise said that 
interstate commerce, in the signification intended 
by Congress in the act under which the defendant 
is indicted, is that the motor vehicle must have 
been moved or transported from one state into 
another for the purpose either of sale or for the 
purpose of transporting persons or articles of per¬ 
sonal property from one state to another; and I 
charge you, under the facts in this case, that if you 
find Kelly and his companion took this vehicle, 
and by driving it, moving it through the use of its 
own power, caused themselves to be transported 
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by this vehicle from South Carolina to Georgia, 
either for the purpose of an ultimate future sale 
of it, or for the purpose of using the vehicle to be 
transported through Georgia, to Louisville, in the 
state of Kentucky, for the purposes of their own 
business, using it as a means of transportation 
for themselves for the performance of business, 
as they testified that that would be a transpor¬ 
tation in interstate commerce, as intended by that 
statute.’’ 

In adopting this charge as the law of the case, it 
is clear that the Court was of the definite opinion that 
the mere transportation of the automobile itself, with¬ 
out something more, was insufficient to bring the 
offense within the meaning of the Federal statute. 

It is not the transportation alone, but the purpose 
of the transportation which is made essential; that 
is, if the automobile is transported in order to effect 
a sale thereof, or on the other hand, is used solely as 
the means of transporting persons or articles of per¬ 
sonal property from one state to the other, then and 
only then, do the cases hold that the provinces of inter¬ 
state commerce have been invaded. 

A determination that the automobile had been trans¬ 
ported in interstate commerce in those cases where it 
had been offered for sale would seem to be in accord 
with the uniform findings of the courts as to what may 
or may not constitute commerce. Such a holding is 
well-taken and its soundness is not questioned, but 
a different situation is presented with respect to the 
second purpose, that is, where the automobile is used 
for the purpose of transporting persons or articles of 
personal property from one state to the other. 

The case at bar gives rise to no occasion for a dis¬ 
cussion of the soundness of a judicial interpretation 


24 




of the statute so as to include within the “ commerce” 
clause of the Constitution to use of a stolen automobile 
for the transportation of persons or articles of per¬ 
sonal property, and no argument, either in favor of 
or against such principle, is herein offered. Had such 
an occasion arisen, in all probability, a basic discussion 
thereof may have given rise to sound reasons for ques¬ 
tioning its application, especially where no fare or 
other charge was extracted for transporting such per¬ 
sons or articles of personal property, and the question 
which would naturally have been presented to this 
Court would be: was the automobile an instrumentality 
of commerce over which Congress has regulatory 
power? 

In comparing and reconciling Mbs. Bennett's pos¬ 
session of the jewelry with a case involving the National 
Motor Vehicle Theft Act, it suffices to say that her 
failure to offer the jewelry for sale would be synony¬ 
mous with the failure on the part of a person w r ho had 
transported an automobile from one state to the other, 
to offer it for sale, thus causing, in the first instance, 
the absence of the necessary element and intent to 
remove the transaction from within the “commerce ’* 
clause of the Constitution. On the other hand the mere 
removal by Mrs. Bennett of the jewelry from the State 
of New York to the District of Columbia is easily re¬ 
concilable with the use of a stolen automobile to 
transport persons or articles of personal property 
across a state line. 

A distinction between Mrs. Bennett's possession of 
the jewelry and the use of an automobile for trans¬ 
porting persons or articles of personal property 
across a state line, is readily discernible when 
it is pointed out that the articles of jewelry which 
Mrs. Bennett possessed were not the means w T hereby 
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persons or articles of personal property were trans¬ 
ported across a state line, but were the things which 
were themselves transported. 

The distinctions as hereinabove set forth, have 
been drawn and made solely because of the fact that 
upon the trial of this action, the trial court apparently 
was of the opinion that merely because this statute, as 
well as the National Motor Vehicle Theft Act, had 
been held constitutional, was sufficient to extend their 
application without limits or bounds. 

Returning to the statute again in a further effort 
to determine the meaning thereof, as limited by the con¬ 
stitutional intent, we find these words “transport or 
cause to be transported in interstate or foreign com¬ 
merce’\ By a very old rule which the Supreme Court, 
on several occasions, has adopted, it is now well estab¬ 
lished that in construing a statute, every word must 
have its effect, and there is a presumption that the 
statute does not use two different -words for the same 
purpose or to express the same thing. 

Such being the case, this Court, in arriving at a 
determination hereof, is faced with the necessity of 
either deciding that such rule is no longer the law of 
this land, or that the two words, “transportation” and 
“commerce”, as used in this section, have two different 
and distinct meanings. If their meanings are separate 
and distinct, it follows that the term “commerce”, 
as defined by Section 414 (supra), is inaccurate and 
lacking a very essential element, in which event we are 
compelled to rely upon the wisdom of the aged and 
modern authorities who have uniformly described the 
constituents of “commerce”. In every instance "where 
an alleged misuse of interstate or foreign commerce 
constituted a violation of a federal criminal statute, 
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the paramount issue has been: Was commerce invaded 
and what use was made thereof? 

This has been true notably with the cases arising 
under the Mann Act (for which violation, the case of 
CARM1NETT1 V. UNITED STATES , 238 U. S. 636, 
seems to be the controlling authority. In the CARM- 
1NETTI case, the Court, in sustaining the conviction 
had below, looked for either a trade or intercourse 
between citizens of different states, that is, the trans¬ 
portation of the woman for commercial vice, or a viola¬ 
tion of the statute by the use of an instrumentality of 
Congress, over which Congress retained regulatory 
power. In this case commercial vice was not suscept¬ 
ible of proof, but the Court did find that a public 
carrier had been used to transport the woman from one 
state to the other and sustained the conviction on the 
theory that Congress had the power to regulate and 
prescribe the uses to which instrumentalities of com¬ 
merce should be put. 

In urging a reversal of the conviction herein, it is 
respectfully submitted that the only proof offered, 
with respect to the transportation of Government Ex¬ 
hibits Nos. 1, 4 and part of Government Exhibit No. 
16, was to the effect that some three months prior to the 
22nd day of October, 1935, the solitaire ring had been 
given to Mrs. Bennett by her husband, which said 
ring she thereafter, in conjunction with the wrist watch 
and the brooch, wore as a part of her personalty at the 
time she journeyed from the State of New York to the 
District of Columbia, which journey was made in her 
capacity as a wife accompanying her husband on a trip 
in their own private automobile, while was not a stolen 
vehicle, neither was it an instrumentality of commerce 
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These facts, coupled with direct proof that at no 
time w’ere these articles offered for sale or in exchange 
of other goods, services or commodities, precludes the 
possibility that they were at any time transported in 
interstate commerce, and their introduction into evi¬ 
dence, without proof of such fact, was contrary to 
law and constituted reversal of error. 


POINT III 

THE VERDICT WAS CONTRARY TO THE EVIDENCE. 

In urging this point as a further ground for a re¬ 
versal of the conviction had herein, it can be stated as 
an elementary principle, that an indictment must be 
drawn in such a manner and w y orded so as to ade¬ 
quately apprise the defendant of the nature of the 
offense of which he stands accused, together with the 
time and place where such offense was alleged to have 
been committed. 

In this case the appellants vrere charged with trans¬ 
porting the jewelry in interstate commerce from the 
State of New York to the District of Columbia on the 
22nd day of October, 1935. The indictment as such is 
sufficient and proper, for the reason that the appellants 
were apprised of the nature of the offense, together 
with the time and place of such mission. How’ever, any 
and all proof which was to be submitted by the United 
States in support of these charges, required a strict 
compliance with the allegations of the indictment as 
far as the time and place of the commission of the 
offense was concerned. The proof so submitted, as 
hereinafter pointed out, was to the effect that Govern¬ 
ment Exhibits Nos. 1, 4, 5, and 6 were stolen in the 
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City and State of New York and Government Exhibit 
No. 7 was stolen in the State of Connecticut. 

From the proof of the theft in the State of New York 
as thus established, coupled with the presence of the 
appellants in such State and then in the District of 
Columbia, the inference was drawn that the transporta¬ 
tion was effected by these appellants. If such inference 
was drawn, and unquestionably such was the case, it 
is in harmony with all logic and reasoning that could 
possibly arise from the facts thus proven. 

If such be the case, then by the same token we are 
compelled, by the same line of reasoning, to draw op¬ 
posite inferences with respect to the bracelet (Govern¬ 
ment Exhibit No. 7). Such opposite inferences are 
compelled for the reason that the record is absolutely 
devoid of any proof whatsoever that the bracelet was 
at any time in the State of New York or that the 
appellants were at any time in the State of Connecticut. 
The inference of transportation was drawn from the 
established proof of its theft and its subsequent ap¬ 
pearance in the District of Columbia in the possession 
of the appellant, James Bennett. If the inference of 
transportation is to be drawn from these two facts, 
then the inference must be that is was transported from 
the State of Connecticut and not from the State of 
New York. 

This principle stated more concretely would be thus: 
Suppose that the bracelet (Government Exhibit No. 7) 
was the only article which had been transported in 
interstate commerce, and assuming further that its 
value was of a sufficient amount to bring the offense 
within the statute; had such been the case, would the 
proof as offered in this case, under an indictment alleg¬ 
ing transportation from the State of New’ York, been 

29 


sufficient to sustain a conviction of transporting the 
bracelet? 

In answering this question the appellants urge that 
such a situation would have given rise to a fatal vari¬ 
ance between the indictment and the proof which would 
have demanded a dismissal of the indictment and a 
directed verdict in favor of the appellants. Even 
though the bracelet formed only a part of the articles 
alleged to have been transported, the principle is never¬ 
theless the same, and the effect is just as binding as 
it would have been had the bracelet been the sole sub¬ 
ject matter of the offense. 

CONCLUSION 

THE CONVICTION SHOULD BE REVERSED AND 
THE INDICTMENT DISMISSED. 

Respectfully submitted, 

Deane Ramey and Harry Whelan, 
Office and P. 0. Address of 
Deane Ramey, 217 Broadway, 

Nevr York City. 

Office and P. 0. Address of 
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Washington, D. C. 

Attorneys for Appellants 
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In the United States Court of Appeals 
for tiie District of Columbia 

October Term, 1938 

No. 7169— Special Calendar 
James Bennett and Eula Mae Bennett, 

APPELLANTS 

V. 

United States of America, appellee 


PRELIMINARY STATEMENT 

The appellants were convicted of knowingly- 
transporting stolen jewelry of the value of more 
than five thousand dollars in interstate commerce 
from New York State to the District of Columbia, 
in violation of Section 415, Title 18, U. S. Code. 
James Bennett was sentenced to serve not less than 
two nor more than five years; Eula Mae Bennett 
not less than one year nor more than eighteen 
months. Defendant Sparks was indicted and tried 
with appellants and was acquitted by the jury. 
This appeal is taken from these judgments of 
conviction. 

The appeal is based on three grounds: (1) That 
some of the stolen jewelry was improperly admit¬ 
ted in evidence because the seizure thereof violated 

(i) 
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the constitutional rights of one of the appellants; 
(2) that the interstate transportation of the stolen 
jewelry was not interstate commerce; and (3) that 
the evidence was not sufficient to warrant a verdict 
of guilty. 

STATEMENT OF FACTS 

On April 29, 1935, the wrist watch of one 
Mabelle Nelson was stolen from her apartment on 
Long Island, New York; On July 21, 1935, the 
apartment of Lamont F. Hodge in Yonkers, N. Y., 
was entered and a solitaire diamond ring and a 
pearl ring were stolen; On October 1, 1935, the 
apartment of Mrs. Eleanor Fitchen in New York 
City was burglarized and a twin pearl ring stolen; 
and on October 19,1935, a diamond bracelet valued 
at $4,325.50 was stolen from the apartment of Mrs. 
Ruth Coleman Lamont in Greenwich, Connecti¬ 
cut. The circumstances of these various burglaries 
were strikingly similar, and that is significant be¬ 
cause the evidence traces one of them directly to 
the appellant James Bennett. The places entered 
were all apartments on one of the upper floors of 
the apartment buildings; all the apartments were 
entered without the door or other means of en¬ 
trance being damaged—indicating the use of pass 
keys or, more likely, the use of a strip of celluloid 
inserted between the door and the jamb whereby a 
spring lock can be opened without a key; all the 
doors had spring locks; and all the apartments 
were served with self-operating elevators. In the 
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ease of the burglary of the apartment of Mrs. 
Fitchen in New York City on October 1,1935, Mrs. 
Fitchen came out of her apartment to go to the 
store, and saw James Bennett in the hallway mov¬ 
ing toward the staircase. This was on the fifth 
(top) floor, and the self-operating elevator was at 
that floor. Mrs. Fitchen went to the store, and 
when she returned she discovered that in the half- 
hour she had been gone her apartment had been 
entered and several pieces of her more valuable 
jewelry stolen. 

The appellants, who were not married to each 
other, had been living as man and wife for some 
three years. From June 1935 to around the last of 
October 1935 they occupied an apartment at 269 
West 72nd Street, New York City. On October 22, 
1935, they arrived in Washington, having driven 
on that day from New York in James Bennett’s 
Chrysler sedan, and registered as Mr. and Mrs. 
James Bennett at the Burlington Hotel, giving 269 
West 72nd Street, New York City, as their address. 

On the next day, October 23, 1935—this being 
from six months to four days after the thefts of 
the various articles of jewelry involved in this 
case—the Bennetts and defendant Sparks were to¬ 
gether at a lunch room on L Street in Washington 
when James Bennett exhibited and endeavored to 
sell to one Strohecker various articles of jewelry. 
He offered to sell Mrs. Lamont’s diamond bracelet, 
which had been stolen four days before, for $1,000 
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or $1,500, although he said it was worth $10,000 or 
$12,000; and he offered to sell a wedding ring, bear¬ 
ing the inscription “Walter to Florence/’ for 
$15.00, although he said it was worth $100.00. 
Janies Bennett said he did not know who Walter 
or Florence were. At this time Strohecker ob¬ 
served that Eula Mae Bennett was wearing a large 
solitaire diamond ring. 

On October 24, 1935, several police officers who 
had been advised bv Strohecker of the activities of 
the Bennetts and Sparks, endeavored to arrest 
James Bennett and Sparks who were seen at the 
Biltmore Buffet, but James Bennett escaped the 
police. Later that afternoon he appeared again at 
the lunch room and, after endeavoring without suc¬ 
cess to make a certain telephone call, he left in some 
haste, leaving with Strohecker, whom he had met 
for the first time the day before, a bag containing 
numerous articles of valuable jewelry, including 
three of the five stolen articles concerned in this 
case. He was not seen again by Strohecker until 
this prosecution began. Meantime Eula Mae Ben¬ 
nett checked out of the Burlington Hotel taking 
baggage with her, and was followed by police 
officers to the Union Station and there arrested. 
Found on her was Mrs. Nelson’s wrist watch, and a 
thorough search later revealed on her person Mrs. 
Hodge’s solitaire diamond ring, which was found 
under circumstances indicating that Mrs. Bennett 
was making an effort to conceal it. Bennett was 
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not arrested until eighteen months later in New 
York City. 

In addition to the evidence as outlined above, 
the Government offered expert testimony that the 
jewelry admitted in evidence had a total value of 
$6,781.50. The defense offered expert testimony 
that the value of this jewelry was under $5,000, and 
rested without offering any other evidence. 

L EVIDENCE ADMITTED BY THE COURT WAS 

LAWFULLY SEIZED AND PROPERLY ADMITTED 

IN EVIDENCE 

Appellants’ first point is that the wristwatch and 
the solitaire diamond ring, found in the possession 
of defendant Eula Mae Bennett and taken from 
her on the occasion of her second arrest at the 
Colonial Hotel, were improperly admitted in evi¬ 
dence because her second arrest was illegal and 
the seizure of this property from her was in viola¬ 
tion of her constitutional rights. 

It is clear that James Bennett cannot object to 
the admission in evidence against him of property 
allegedly seized in violation of Eula Mae Bennett’s 
constitutional rights where such a seizure did not 
violate any rights of his with respect to the prem¬ 
ises searched or the property seized. MacDaniel 
v. United States, 294 Fed. 769 (Cert, den., 264 U. S. 
593); Shore v. United States, 60 App. D. C. 137, 
(Cert, den., 283 U. S. 865); Coon v. United States, 
36 F. (2d) 164; Brown v. United States, 61 F. (2d) 
363; Cravens v. United States, 62 F. (2d) 261 
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(Cert, den., 286 U. S. 733). The only premises 
concerned in the arrest and search of Eula Mae 
Bennett was a hotel room in which Eula Mae Ben¬ 
nett was registered alone and in which, so far as is 
known, James Bennett had never been. The prop¬ 
erty seized was in the possession of and belonged, 
as between these two defendants, to Eula Mae Ben¬ 
nett. The point raised here, therefore, must be 
considered onlv on behalf of Eula Mae Bennett. 

The theory upon which the Government offered 
the evidence thus objected to was that it was found 
and seized in the course of a search contemporane¬ 
ous with and incidental to a lawful arrest. The ad¬ 
missibility of evidence so seized is well-established 
and is not questioned by appellants (Appellants’ 
Brief, pp. 9,14). The question raised here is as to 
the legality of the arrest of Eula Mae Bennett at 
the Colonial Hotel on October 27,1935, appellants’ 
contention being that that arrest was without prob¬ 
able cause. 

A review of the facts shows that at the time of 
the first arrest of Eula Mae Bennett at Union Sta¬ 
tion on October 24,1935, the police had good reason 
to believe, and did in fact believe, that she and 
James Bennett had stolen jewelry in their posses¬ 
sion. On October 23, 1935, Detectives Brass and 
Lewis were in the Biltmore Buffet, and observed 
defendants James Bennett, Eula Mae Bennett, and 
Sparks sitting in a booth. Witness Strohecker was 
seen to come into the restaurant, and, as he was 


walking down the aisle, he was stopped and then 
sat dow r n in the booth with the three defendants. 
Detective Brass saw James Bennett hand a number 
of pieces of jewelry to Strohecker and saw that the 
two were conversing. Strohecker saw the detec¬ 
tives (whom he knew), and later came over and 
spoke to them. Detective Brass, out of the pres¬ 
ence of the jury, then testified as follows (R. 21): 

I asked him who the people were he had 
been seated with and he told me, “I want to 
see you later about them. Where can I see 
you?” And I believe that it was my sug¬ 
gestion, over at Casey’s. Then over there I 
asked him further who they were and he told 
me he didn’t know exactly who they were, 
but that they were from New York and they 
had a lot of jewelry for sale, and that be¬ 
cause of the ridiculous price of it that he be¬ 
lieved it was hot. 

The detectives then arranged with Strohecker 
to meet James Bennett the following day and ob¬ 
tain possession of certain pieces of jewelry so that 
they could be inspected by the police. On the fol¬ 
lowing day (Oct. 24) about 2: 00 p. m. Strohecker 
met James Bennett at the Biltmore Buffet and ob¬ 
tained possession of the diamond bracelet which 
had been displayed to him by James Bennett the 
previous evening. Strohecker took this bracelet 
around the corner and showed it to Detective Lewis, 
who examined it for several minutes. Strohecker 
then returned the bracelet to James Bennett. On 
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this occasion Eula Mae Bennett was not with 
James Bennett. Detectives Lewds, Tolson, and 
Baker then followed defendant Sparks and a man 
whom they believed to be James Bennett from the 
Biltmore Buffet to the Burlington Hotel where 
these two men were arrested. At Police Head¬ 
quarters it was discovered that the man arrested 
with Sparks was not James Bennett and he w T as 
released. James Bennett completely eluded the po¬ 
lice and was not apprehended until eighteen months 
later in New York City. Detectives Tolson and 
Baker returned to the Burlington Hotel where it 
was found that the Bennetts were registered as man 
and wife. Detectives Tolson and Baker learned 
that Eula Mae Bennett had given notice and was 
about to check out of the Hotel. She loaded a 
number of suit-cases in a cab and proceeded to 
Union Station where she was followed and was 
placed under arrest by Detective Tolson at about 
5:30 p. m. At this time she stated that she was 
going to Baltimore to meet her husband. 

The question of probable cause to justify an ar¬ 
rest depends upon the facts of each case. The 
nature of the crime itself is important in consider¬ 
ing what is probable cause. The possession of 
stolen property and the various criminal offenses 
connected therewith is seldom an obvious fact which 
may positively be known, and it must by its very 
nature depend largely upon circumstances. In the 
instant case the police, of their own first-hand 
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knowledge and from information received from 
Strohecker, had every reason to believe that these 
three defendants had in their possession stolen jew¬ 
elry. To have been any more certain in this belief 
it would have been necessary for the defendants 
actually to have stated that the jewelry was stolen, 
or it must have been positively identified by the 
police at the time as stolen property. 

It seems clear that the arrest of Eula Mae Ben¬ 
nett at Union Station was based upon probable 
cause. The trial court so held, and permitted testi¬ 
mony as to the subsequent search of Eula Mae Ben¬ 
nett’s person. 

After her arrest Eula Mae Bennett was turned 
over to Detectives Brass and Lewis at Headquar¬ 
ters and was searched, and from her wrist was 
taken the diamond wrist watch, and from her shirt¬ 
waist a brooch pin which was never identified as 
being stolen and, therefore, was not admitted in 
evidence. She was then sent to the Women’s Bu¬ 
reau at about 11:30 the same night (Oct. 24) to be 
further searched by police women. Anna T. Brady, 
of the Women’s Bureau of the Metropolitan Police 
Department, testified as follows concerning this 
search: 

That in accordance with such instruc¬ 
tions she proceeded to search the defendant, 
Eula Mae Bennett, and directed her to re¬ 
move her coat, which she did. The witness 
stated that prior to removing her coat the 
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defendant, Eula Mae Bennett, had attracted 
her attention by keeping one hand in her 
coat pocket, and an inspection of the coat 
revealed that there was a two inch rip at the 
end of the right sleeve between the lining 
and the cloth. Upon searching the right 
hand pocket of the said coat the witness dis¬ 
covered a solitaire diamond ring (Govern¬ 
ment’s Ex. #4) (R. 40-41). 

At this time Eula Mae Bennett stated to Caroline 
W. Alexander, of the Women’s Bureau, that this 
ring had been given to her by a doctor in New 
York to whom she was engaged (R. 41). 

On the following day (Oct. 25) Eula Mae Ben¬ 
nett was questioned by Detective Brass concerning 
the diamond ring and she stated to him that it was 
a gift from her husband about three months prior 
thereto (R. 31). She further stated that she had 
come to Washington from New York with her hus¬ 
band in his Chrvsler automobile on October 22, 
1935. At that time the w’rist watch, the diamond 
ring, and the brooch pin had not been identified 
as stolen property and they were returned to her 
and she was released on October 26, 1935. These 
are the essential facts concerning the first arrest 
of Eula Mae Bennett and her subsequent release. 

On October 24 and at or about the time Eula Mae 
Bennett was being taken into custody at Union Sta¬ 
tion, Strohecker returned to the Biltmore Buffet 
(about 4:30 or 5:00), and— 
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Observed the defendant, James Bennett, 
walking up and down the aisle by a telephone 
booth trying to make some telephone calls. 
The witness sat down in a booth and the de¬ 
fendant, James Bennett, came over and said 
that something had gone wrong and that he 
was unable to make connections and asked 
the witness whether or not he (witness) 
would hold the bag, which contained all of 
the said articles of jewelry except Govern¬ 
ment’s Ex. #1 and #4 (wrist watch and soli¬ 
taire diamond ring). The bag of jewelry 
was then turned over to the witness by the 
defendant, James Bennett, whereupon the 
said defendant left the restaurant without 
any further conversation. After the witness 
obtained possession of the bag of jewelry, he 
then returned to his office and called police 
headquarters, and in response to such call 
Detectives Lewis and Brass came to the wit¬ 
ness’s office and obtained from him said bag 
of jewelry (R. 19). 

Eula Mae Bennett was arrested by Detectives 
Brass and Lewis for the second time about 1:15 
p. m. on October 27, 1935, in her room at the Co¬ 
lonial Hotel in this city. It was at this time that 
the wrist watch and the diamond ring were taken 
from her and finally retained by the police and later 
admitted in evidence at the trial. In the prelimi¬ 
nary inquiry as to the legality of this second arrest, 
testimony was given by Detective Lewis, out of the 
presence of the jury, that telegrams had been re- 




12 


ceived at Headquarters, of which he knew, concern¬ 
ing “some jewelry” and also concerning “the Ben¬ 
netts” (R. 38). 

There can be no doubt that there was sufficient 
probable cause for the arrest of Eula Mae Bennett 
at the Colonial Hotel on October 27, 1935. Once 
this is established, it is conceded by appellants 
(their brief, pp. 9, 14) that the wrist watch and 
diamond ring were legally seized and properly ad¬ 
mitted in evidence at the trial. 

II. THE STATUTE IS VALID IN ITS APPLICATION 

TO THE INTERSTATE TRANSPORTATION OF 

STOLEN PROPERTY 

Under Point II of appellants’ brief, the admis¬ 
sion of certain pieces of jewelry in evidence is 
made the basis for a contention that the statute is 
unconstitutional. Appellants contend that, since 
the wrist watch and solitaire diamond ring taken 
from Eula Mae Bennett were never offered for sale 
in the District of Columbia, there was no transpor¬ 
tation of these articles in interstate commerce. In 
other words, appellants argue that mere transpor¬ 
tation of property from one state to another with 
no commercial purpose in view is not interstate 
commerce, and, not being interstate commerce, is 
not a proper subject for federal regulation. 

The Act under wffiich appellants were convicted 
makes it a crime to transport or cause to be trans¬ 
ported in interstate or foreign commerce any 







13 


goods, wares, or merchandise, etc., of the value of 
$5,000 or more, knowing the same to have been 
stolen. 18 U. S. C. 415. 

United States v. Miller, 17 Fed. Supp. 65, upheld 
the validity of this Act as a proper exercise of the 
federal power to regulate interstate commerce. 
That case involved the interstate transportation of 
stolen securities, and there was no evidence of any 
intention on the part of defendant to offer them for 
sale. This is the only reported case raising this 
question under this Act. 

The National Motor Vehicle Theft Act uses lan¬ 
guage identical with that of the Act in question 
here, and makes it a crime to knowingly transport 
or cause to be transported in interstate or foreign 
commerce a stolen motor vehicle. The constitu¬ 
tionality of this Act was upheld in Brooks v. United 
States, 267 U. S. 432. The decision in that case 
does not disclose that there was any intention 
to sell or use in any commercial way the auto¬ 
mobile transported from one state to another. 
In Whitaker v. Hitt, 52 App. D. C. 149, and 
Whitaker v. United States, 5 F. (2d) 546, cert, 
den. 269 U. S. 569, it was held a violation of the 
National Motor Vehicle Theft Act for one without 
purpose of pecuniary gain knowingly to transport 
a stolen automobile from one state to another, and 
that such a transportation was a proper subject of 
Federal control and prohibition. 

In Gooch v. United States, 297 U. S. 124, the 
Court upheld the conviction under the Federal Kid- 
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naping Act of one who transported an officer across 
a state line so as to prevent arrest of the captor. 
There was no evidence of any holding for ransom, 
or of any commercial purpose whatever. 

In Wilson v. United States, 232 U. S. 563, the 
Court upheld the conviction under the White Slave 
Traffic Act of Wilson for transporting across a 
state line a woman for a commercial immoral pur¬ 
pose. The Court there held that it was not neces¬ 
sary that the transportation be by a common car¬ 
rier. In Caminetti v. United States, 242 U. S. 311, 
the Court upheld the conviction under the same Act 
of Caminetti for transporting by common carrier 
across a state line a woman for a private immoral 
purpose. The Court there held that the immoral 
purpose of the defendant need not have any com¬ 
mercial or pecuniary purpose. These two cases 
taken together show that Congress has the power 
under the WTiite Slave Traffic Act to forbid the 
mere transportation across a state line of a woman 
for an immoral purpose, and the transportation 
need not be by common carrier, nor need the im¬ 
moral purpose have any commercial aspect what¬ 
ever. 

It is clear from these authorities interpreting 
the phrase “transportation in interstate com¬ 
merce’ ’ that the statute in the instant case is con¬ 
stitutional in its application to the transportation 
of stolen jewelry across a state line whether or not 
it is to be offered for sale. 
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III. THE VERDICT OF THE JURY WAS NOT 
CONTRARY TO THE EVIDENCE 

The third and final point raised by appellants is 
that the indictment alleged transportation of all 
the stolen jewelry from the State of New York to 
the District of Columbia, whereas the only evi¬ 
dence, by inference or otherwise, as to the diamond 
bracelet tended to show that it was transported 
from Connecticut to the District of Columbia, and 
that, therefore, the Court should not have per¬ 
mitted the jury to consider the question of the 
transportation of the bracelet as alleged in the 
indictment. 

It is true that there was no direct evidence that 
the bracelet was ever in the State of New York. 
However, the bracelet was stolen in Connecticut on 
October 19,1935, from the apartment of Mrs. Ruth 
Coleman Lamont (then Mrs. Richard McAdow) 
and is next seen in the District of Columbia on 
October 23,1935, when James Bennett offers it for 
sale to Strohecker for $1,000 or $1,500. Under 
these circumstances the law permits an inference 
that the bracelet was actually stolen by James Ben¬ 
nett in Connecticut four days before. (In addi¬ 
tion to this, the modus operandi of the thief in each 
case of housebreaking involved here is identical, 
and in one instance James Bennett was identified 
by one of the victims.) The applicability of this 
inference to the facts here appears to be conceded 
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by appellants, but they contend that no inference 
attaches to any possession in or transportation 
from the State of New York. A glance at the map 
clearly shows the fallacy of this contention in view 
of the other facts in the case. In order for James 
Bennett in Connecticut to bring the bracelet to the 
District of Columbia without passing through New 
York State, it would be necessary for him to take 
a boat around New York State on the east or to go 
by Canada on the west. The evidence in the case 
that this was not done comes from Eula Mae Ben¬ 
nett herself, who told Detective Brass that she had 
come from New York with her husband in his 
Chrysler sedan on October 22, 1935 (R. 30-31). 
The same statement (except that the date appears 
to have been omitted) was made by her to Robert 
E. Newby, Special Agent of the Federal Bureau of 
Investigation (R. 41). It should also be noted that 
the Bennetts registered at the Burlington Hotel in 
this manner: “ James Bennett & Wife, 269 W. 72nd 
St., New York City, approximately 5:00 P. M. ,, 
(R. 41). 

Surely it cannot be said that the Court erred in 
permitting the jury to consider the question of the 
transportation of the bracelet from the State of 
New York to the District of Columbia. 
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CONCLUSION 

It is respectfully submitted that the points 
raised here by appellants are not well taken. The 
judgment of the Court below should be affir m^, 
Respectfully submitted. 

David A. Pine, 

United States Attorney. 
Charles B. Murray, 
Assistant United States Attorney. 

William Hitz, Jr., 
Assistant United States Attorney. 
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